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CONSTITUTIONALITY AND CONSTRUCTION 
OF COMPULSORY EDUCATION LAWS. 





While the most ancient of sciences, the 
law is at the same time most vitally connect- 
ed and concerned with the latest advances of 
civilization. Its business is to compare the old 
things with the new, to test them by certain 
recognized standards, ‘‘to prove all things 
holding fast that which is good.’’ 

One of the comparatively new things in 
legislation are laws compelling a parent to edu- 
cate his child. Are such laws constitutional ? 
It is very apparent that unless justified under 
the police power such laws would constitute a 
gross interference with the natural right of 
parental control and dominion. The question 
therefore resolves itself into the further ques- 
tion whether such legislation is a ‘‘wholesome 
and reasonable regulation’’ under the police 
power? And if this question can be answered 
affirmatively, what construction is to be given 
to the act in case, for instance, the parent is 
very sick, or his child is sick, or the parent 
believes it is necessary to the child’s health 
to take him out of school, and other similar 
instances. , 

All the questions we have just stated are 
suggested by the recent and interesting case 
of State v. Jackson (N. H.), 53 Atl. Rep. 
1021. In regard to the question of the con- 
stitutionality of such legislation, the Supreme 
Court of New Hampshire said: ‘‘It being 
the constitutional duty of the legislature to 
diffuse knowledge and learning through the 
community, it must be within the constitu- 
tional power of the legislature to enforce 
school attendance to thatend. * * * Cer- 
tainly, such legislation is not unconstitutional, 
merely because, in obedience to the mandate 
of the constitution, and for ‘the preservation 
of a free government,’ it interferes in some 
measure with the natural right of parental 
dominion.’’ 

The constitutionality of legislation mak- 
ing it the positive duty of a parent or guar- 
dian to send their children or wards to 
some school, is now so well established 
as hardly to admit of discussion. State v. 
Bailey, 157 Ind. 3824, 61 N, E, Rep, 





730; Quigley v. State, 5 Ohio Cir. Ct. 638. 
A case often cited in opposition to the con- 
stitutionality of compulsory education laws 
is that of People v. Turner, 55 Ill. 280, where 
it was held not to be within the power of the 
legislature to provide for the detention of 
unruly boys in a reform school, not because 
of crime, but merely because their parents 
could not control them. The court held that 
the parent had the natural right to the care 
and custody of his child, and that this right 
could not be abridged by the state ‘‘except 
from a necessity arising from gross miscon— 
duct or almost total unfitness on the part of 
the parent.’’ This decision has been severely 
criticised and is directly controverted by 
decisions from other states. We do not 
wish, however, to express any opinion on 
the question involved in these cases, as 
we cannot see any relevancy they can 
have, even remotely to the question in- 
volved in this editorial. 

Statutes compelling a parent to send his child 
to school does not illegally imprison the child, 
nor does it take him out of the care or custody 
of his children, as the penalty imposed in all 
of such acts is usually only a fine for each 
offense on the part of the parent. Of course, 
8 parent has a natural right to educate or not 
educate his children ; so has any man the nat- 
ural right to work on Sunday. But in both 
cases the state steps in, and, for its own wel- 
fare and that of the individual citizen, com- 
pels the child to be educated and the man to 
cease work one day in seven. The question 
is not one of the liberty of the child nor of 
the property of the parent in the child, both 
of which rights are fully protected by consti- 
tutional guarantees even from too enthusias- 
tic attempts on the part of legislatures and 
officers in enacting and enforcing legislation 
similar to that we are now discussing, and 
which we will refer to in another paragraph. 


’The question here is whether it is a reason- 


able exercise of the police power for the leg- 
islature to abridge the right of a parent to 
control his child, to the extent of compelling 
him, under penalty of a fine, to send his child 
to school whenever that duty can be reason- 
bly demanded of him? Unless we are ready 
to denounce many other and more serious 
abridgements of private rights which have 
been committed by legislatures in every state 
in the union under that broad jand wonder- 
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fully inclusive power known as the ‘‘police 
power,”’ it would be plainly illogical and 
wholly unsupported by reasonable argument, 
to say that a legislature could not protect the 
state from the evils and calamities that flow 
from ignorance and illiteracy, by demanding 
of the parent that he shall educate his chil- 
dren. In the case of State v. Bailey, supra, 
the court said: ‘‘The natural rights of a pa- 
rent to the custody and control of his infant 
child are subordinate to the power of the 
state, and may be restricted and regulated by 
municipal laws. One of the most important 
natural duties of the parent is his obligation to 
educate his child, and this duty he owes not 
to the child only, but to the commonwealth. 
If he neglects to perform it, or willfully re- 
fuses to do so, he may be coerced by law to 
execute such civil obligation. The welfare of 
the child, the best interests of society require 
that the state shall exert its sovereign author- 
ity tosecure the child the opportunity to ac- 
quire an education. Statutes making it com- 
pulsory upon the parent, guardian, or other 
person having the custody and control of 
children, to send them to public or private 
schools for longer or shorter periods, during 
certain years of the life of such children, 
have not only been upheld as strictly within 
the constitutional power of the legislature, 
but have generally been regarded as neces- 
sary to carry out the express purposes of the 
constitution itself.’’ See, also, Hocheimer’s 
Custody of Infants, § 79; Bennett v. Ben- 
nett, 13. N. J. Eq. 114; Matter of Bort, 25 
Kan. 308, 37 Am. Rep. 255; Sheers v. Stein, 
75 Wis. 44, 43 N. W. Rep. 728; English v. 
English, 32 N. J. Eq. 738; Lally v. Henry, 
85 Iowa, 49, 51 N. W. Rep. 1155; People v. 
Ewer, 141 N. Y. 129, 36 N. E. Rep. 4, 25 L. 
R. A. 794. 38 Am. St. Rep. 788. 

What is the proper construction to be given 
to such acts? In the first place, being in 
their nature penal statutes, they must be 
strictly construed. In the second place, be- 
ing abridgments of natural rights, care must 
be taken that their enforcement be not so 
harsh as to infringe upon other sacred rights 
of either the parent or the child. Outside of 
these limitations, however, these statutes 
should be so construed as to ,attain the bene- 
ficent purpose which prompted the legisla- 
ture in their enactment. 

The cases;on this phase of the question 





are not without interest. For instance, a dif- 
ficulty arises in every state in which both a 
compulsory education law and a compulsory 
vaccination law are attempted to be enforced 
at the same time. The state says to the par- 
ent: ‘*‘We compel you to send your child to 
school under penalty of fine.’’ Then again 
it says to the child: ‘‘You cannot enter here 
unless you produce a certificate of vaccina- 
tion.’’ The parent does not believe in vac- 
cination and refuses to vaccinate his child, as 
a result of which he does not and cannot at- 
tend school. Is he liable tothe penalty im- 
posed for not sending his child to school? 
Obviously he is not. Commonwealth v. Smith, 
9 Pa, Dist. Rep. 625. In this case the court 
said: ‘*The compulsory education act, by 
its terms, did not make it obligatory upon 
the defendant to obtain a certificate of vae- 
cination. His sole duty prescribed by it was 
to send his son to school. He did this. The 
teacher refused the son admission simply be- 
cause he did not present a certificate. In or- 
der to sustain this judgment, we must say 
that the defendant was obliged by the terms 
of the statute to procure, and his son to pre- 
sent, a certificate. We cannot say this. The 
defendant made a complete answer to the case 
ofthe commonwealth when he showed that he 
had sent his son to school until he was denied 
admission by the teacher.’’ 

In all statutes of the character we are discuss- 
ing valid excuses are stated which will often 
justify a parent in keeping his child out of 
school. All these excuses, however, are mat- 
ters of defense and must be set up and proved 
by the defendant. The state is not compelled 
to negative the exceptions in the statute. 
State v. McCaffrey, 69 Vt. 85, 37 Atl. Rep. 
234. Thus where the law makes an excep- 
tion in case the seating capacity of the school 
is inadequate, the burden of proving such in- 
adequacy rests primarily on the defendant. 
Quigley v. State, 5 Ohio Cir. Ct. 638. In this 
case it was also decided that where a parent 
desires to send his child to some private or 
parochial school, the fact that such private 
school is unable to accommodate his child is 
no excuse unless the public schools also are 
unable to take care of his child. So, also, it 
has been held that under the terms of these 
statutes the school board is the judge 
of the truth and sufficiency of excuses 
offered by parents. The court will not, there- 
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fore, permit a defendant to present such ex- 
cuses as a defense, where it appears that the 
defendant was repeatedly notified to appear 
and present the same to the board, but neg- 
lected to do so. Commonwealth v. Ham- 
mer, 9 Pa. Dist. Rep. 251. 

Another interesting question arises in con- 
struing statutes which give certain courts, on 
notice, power to issue an order compelling a 
parent to send his child to school. If a parent 
disobeys the order, is he liable to punishment 
for contempt, or is the penalty of a fine men- 
tioned in the statute exclusive of all other 
punishment? A late decision holds that in such 
case, as no power to punish for contempt in 
such cases existed at common law, and no such 
power is given by state, the court could not 
impose any other than the statutory penalty. 
State v. Henry (Wash. 1901), 64 Pac. Rep. 
912. 

Another very interesting difficulty in con- 
struing compulsory education laws arises in 
cases where the parent takes a child out of 
school because he believes it necessary to its 
health. In such cases must he get the con- 
sent of the school board, or if the latter fail 
to consent, does he incur the penalty of the 
law in taking the child from school? It is 
very apparent that we are now treading on 
dangerous ground. The court in the princi- 
pal case (State v. Jackson, supra) solves the 
difficulty by holding that the statute does not 
apply to such cases as it would be clearly a 
violation of the constitutional rights of the 
parent inhis child. The court puts its de- 
cision on the ground that, since a person has 
a constitutional right to defend his life, lib- 
erty and property, which right the legislature 
can in no way abridge, he has a right to de- 
fend his child’s life whenever he may believe 
it to be in danger. The court cites as an 
illustration the right of a farmer to killa mink 
which was eating up his young geese without 
becoming amenable to the penalty in a statute 
which prohibits the killing of such animals in 
certain seasons. Taking this illustration for 
a text the court said: ‘‘If statutory prohibi- 
tions and penalties are thus impotent to take 
away the inherent right of defense when in- 
voked in behalf of one’s geese, surely they 
must be so when the right is resorted to in 
defense of one’s own life, or that of his child. 
For the diffusion of knowledge and learning 
through the community, the)}:legislature have 





the undoubted right, as against the mere will 
and pleasure of the parent, to require him to 
send his child to school; but they cannot re- 
peal the natural, common-law, and constitu- 
tional right of the parent ‘to do whatever ap- 
parently is reasonably necessary to be done 
in defense’ of the life of his child, If it was 
apparently reasonably necessary, in defense 
of his geese, that the owner should then and 
there destroy the mink, the legislature could 
not constitutionally require him to first get 
permission of the game warden. So, if ap- 
parently reasonably necessary for a parent to 
keep or withdraw his child from school, in de- 
fense of the child’s life, without first applying 
for excuse by the school board, the legislature 
cannot compel him to first make such appli- 
cation. Of course, in the case of complaint 
against a parent for withdrawing or detaining 
his child from school without excuse from the 
school board, the burden would be upon the 
accused to show that what he did was appar- 
ently reasonably necessary in defense of the 
child’s life. Failing, he would be amenable 
to the statute. Succeeding, he would be ex- 
empt from its operation. But upon this ques- 
tion of reasonable necessity he would be en- 
titled to the judgment of his peers. A parent 
cannot be required to imperil the life of his 
child by delays incident to an application to 
the school board, before he can lawfully do 
what is apparently reasonably necessary for 
its protection.”’ 








NOTES OF IMPORTANT DECISIONS, 

ASSOCIATIONS — RIGHT OF CAMP MEETING 
ASSOCIATION TO PROHIBIT THE SALE OF MER- 
CHANDISE ON PREMISES. — Camp meeting Chau- 
tauqua, and other similar summer resort and 
residence park associations seem to be springing 
up everywhere, and rapidly growing in public 
favor. It was quite natural therefore to expect 
them very soon to furnish the subject-matter of 
much litigation, because where the crowd goes 
there is always a conflict of rights and a tram- 
pling on someone else’s toes. 

One of the most frequent sources of litigation 
is the cupidity of the managers and promoters of 
such enterprises in seeking to monopolize all the 
avenues of profit from such gatherings. Thus in 
the recent case of Thousand Island Park Associa- 
tion v. Tucker, 65 N. E. Rep. 975, it appeared 
that a residence association leased its property 
under an instrument expressly reciting certain 
regulations previously adopted, and containing a 
covenant that the lessees should conform to such 
regulations as the association should from time 
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to time impose. The Court of Appeals of New 
York held that this did not give the association 
absolute power to adopt regulations which were 
unreasonable; and, that where none of the regu- 
lations existing when the lease was made re- 
stricted the lessees to purchasing supplies for 
consumption to any particular person or at any 
particular place, a subsequent regulation forbid- 
ding tenants from purchasing supplies except at 
stores operated by the association is unreasonable 
and void. It appeared, however, that a regula- 
stion adopted by this association all traftic in 
vegetables, groceries, and other articles of mer- 
chandise usually sold in the stores of the associa- 
tion, or any huckstering whatever without per- 
mission, was prohibited. The cotrt held that, 
under this regulation, the association could not 
enjoin a person who delivered supplies to lot 
holders in compliance with orders sent to him by 
mail from selling and delivering goods to lessees, 
on the ground that it lessened the pecuniary 
value of the exclusive rights of the plaintiff. since 
it had no contract right to restrict the power of 
the lessees to purchase their supplies from whom 
they chose. 

It is to be noticed in all this class of cases that 
in laying out the grounds for a camp meeting, 
chautauqua, or summer residence park, streets 
are laid out and graded, and the parcels thus 
created are again subdivided into lots and thus 
publicly platted, are leased fora term of years 
for residence purposes. This is held in the pres- 
ent case to bea dedication of the streets to the 
use of the lessees, thus, in effect putting the 
lessee in the same position toward the company 
operating the resort as a property owner in @ city 
is to the corporation itself. Therefore, the same 
test of reasonableness applies to regulations made 
by the proprietors of the said resort as applies 
to the ordinances of municipal corporation. After 
arriving at this result in its argument, the court 
said: Therefore, so far as the regulation adopted 
by the plaintiff forbade trafficking or huckstering 
in articles of merchandise on the dock, streets, or 
open places, it was valid. It might also restrain 
peddling and similar trafficing in the park, for 
all these things would tend to interfere with the 
comfort of the residents, and disturb the quiet 
and good order of the settlement. But the busi- 
ness done by the defendant did notin any way 
constitute hawking or peddling. This was so 
held in Village of Stamford y. Fisher, supra. It 
in no way affected the order or quiet of the com- 
munity. The defendant took his goods only to 
those who had previously ordered them, in pur- 
suance of those orders. It is doubtful whether 
even an act of the legislature restraining such a 
business could be sustained asa proper exercise 
of the police power. See People v. Jarvis, 19 


App. Div. 466, 46 N. Y. Supp. 596; People v. 
Warden of City Prison,157 N. Y. 116,51 N. E. 
Rep. 1006, 43 L. R. A. 264, 68 Am. St. Rep. 763. 
On the question whetherthe regulation was a 
reasonable one, the court said: ‘The regulation 





which the plaintiff has sought to import into its 
leases is not of this character, but solely for the 
purpose of pecuniary gain. No regulation of the 
kind, nor on the subject, existed at the time the 
grounds were leased; and there was no reason 
why a person renting the lands should expect 
such a regulation to be enacted by the plaintiff, 
any more than if he had rented the premises from 
an ordinary land company. The regulation seems 
to me of a most arbitrary and unreasonable 
character. Not only are the cottagers entitled to 
purchase where they can buy the cheapest, but in 
articles of food there is great difference of in- 
dividual taste. ‘If it be asserted that the tenant 
might authorize another to bring in the goods for 
him, that concession would dispose of the present 
ease, for the defendant acted in pursuance of in- 
structions given by the tenants. No such re- 
striction is reasonable.” 

The only cases apparently opposed to the de- 
cision in the principal case are those of Round 
Lake Association v. Kellogg, 141 N. Y. 


348, 36 N. E. Rep. 326, and Chautauqua 
Assembly’ vy. Alling, 46 Hun. 582. Both these 
cases, however, are distinguishable. In the 


Round Lake case the action was brought to 
restrain the defendant, who had acquired a 
lease of a plot of land, from using the premises 
as a place for the sale of merchandise, in viola- 
tion of a regulation adopted by the association 
forbidding such use. It was held that the regu- 
lation was reasonable; the lot not having been 
leased for the purposes of a shop or store, but to 
enable persons habitually attending camp meet- 
ings to erect cottages or tents thereon. In the 
Chautauqua case {the habendum clause declared 
that the premises were to be held for a cottage or 
tent for a private residence, and the defendant 
attempted to maintain thereon a boarding house. 


LIFE INSURANCE POLICIES AS ASSETS 
TO PASS TO TRUSTEE FOR BANK- 
RUPT ESTATE. 





The Bankruptcy Act of 1898 by reason of 
the opposing views and demands, both in the 
senate and house of representatives, contains 
sections conflicting and ambiguous, which re- 
quired from the outset the construction of the 
courts, and later attempts to amend the act 
itself, which has recently been accomplished 
by the present congress. 

The subject of life insurance policies as 
assets, to pass to the trustee of the bankrupt 
estate for the benefit of the creditors, on ac- 
count of the valuable nature of such invest- 
ments as arule, the complicated provisions 
and options -contained in certain policies of 
life insurance and the restricted provisions of 
the act itself as to this character of property, 
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early caused it to come before the courts for 
judicial construction, and presented one of 
the most important questions involved in the 
administration of bankrupt estates. 

That this question should not infrequently 
arise may be attributed to the fact, besides 
that when a business man 
enters the commercial world, for the pur- 
pose of accumulating an estate, he usually 
takes out life insurance as a protection to his 
family in case of death, and as a guaranty in 
the case of an investment policy, of comfort 
in old age, realizing the uncertainty of re- 
taining riches even if won. As a natural re- 
sult, when bankruptey actually occurs, the 
policy of insurance is the great desideratum 
upon which all future hopes on the part of the 
bankrupt are based, and he therefore stren- 
uously resists attempts to compel a surrender 
of the same in the administration of the bank- 
rupt estate. 

Section 70a of the Bankrupt Act provides 
‘that when any bankrupt shall have any in- 
surance policy which has a cash surrender 
value payable to himself, his estate, or per- 
sonal representatives, he may within thirty 
days after the cash surrender value has been 
ascertained and stated to the trustee by the 
company issuing the same, pay or secure to 
the trustee the sum so ascertained and stated, 
and continue to hold, own and carry such 
policy free from the claims of the creditors 
participating in the distribution of his estate 
under the bankruptey proceedings, otherwise 
the policy shall pass to the trustee as assets.”’ 

Little difficulty in solving the problem by 
the courts was experienced when the policy 
was payable to the bankrupt and had a ‘‘cash 
surrender value’’ and came strictly within 
the provisions of Sec. 70a of the Bankrupt 
Act, but when the policy only had a ‘‘sur- 
render value’’ with the consent of the benefi- 
ciary and the insurance company, which does 
not technically fall within the term of a ‘‘cash 
surrender value’’ of the law, a nice question 
arose upon which the courts did not agree in 
the construction of the act. 

The Supreme Court of Georgia! (April 11, 
1900), in a case involving two life insurance 
policies, one in the Mutual Life Insurance 
Company of New York and the other in the 
Northwestern Mutual Life Insurance Com- 


1 Morris v. Dodds, 368. E. Rep. 88, 51 Cent. L. J. 
83, 141. Also, see Bank y. Loh, 104 Ga. 446. 


other reasons, 





pany, both of said policies being payable to 
the legal representatives of the insured, held, 
that if the policies had no ‘‘eash surrender 
value’’ at the time of the filing of the petition 
in bankruptey, they would not vest in the 
trustee as assets of the estate. The same 
point was decided by the United States Dis- 
trict Court, District of Washington,? but the 
exact nature of the life insurance policies 
does not appear. The court held that where 
life insurance policies had no ‘‘cash surrender 
value,’? and no value except what they may 
be worth at the death of the insured, provid- 
ing premiums shall be kept paid, are not as- 
sets of the bankrupt estate. 

The United States District Court, Northern 
District, Iowa,*® in passing upon a life insur- 
ance policy in the Mutual Benefit Life Insur- 
ance Company which appears to have had a 
‘‘cash surrender value,’’ and in deciding the 
question of whether or not the same could be 
retained under the exemption clause of the 
act, and in holding that it could not, but was 
assets for the bankrupt estate, held that while 
it could not be questioned that life insurance 
policies having a ‘‘cash surrender value,”’ 
payable to the bankrupt, his estate, or per- 
sonal representatives, form assets passing to 
the trustee, subject to the right of the bank- 
rupt to secure to himself the future benefits 
thereof, by paying to the trustee a sum equal 
to the ‘‘surrender value’’ of the policy, which 
represents the amount which the trustee 
would ordinarily realize, should the policy 
pass to him, yet, the opinion calls attention 
to the clause in the bankruptey act referred 
to, and announces that the clause of the act 
does not include policies of insurance payable 
to the wife, children, or other kin of the bank- 
rupt, but that it is limited to policies, the 
proceeds of which are payable to the bank- 
rupt, his estate, or personal representatives. 
Justice Shiras of the United States District 
Court, Northern District of Iowa, again,‘ in 
holding to the same effect, where six life in- 
surance policies were involved, emphasized - 
his former views, that unless the insurance 
policies were such as had a ‘‘cash surrender 
value,’’ and that such policies are ‘‘payable 

2 In re Buelow, 98 Fed. Rep. 86. 


3 In re Hugo Lange, 91 Fed. Rep. 361, 1 Am. B. R. 
189. 


4 In re Steele, 98 Fed. Rep. 78,3 Am. B. R. 549. 
(Reversed by U.S. Cir. Court of App., Eighth Cir., 
Vol. 5 Am. B. R. 165). 
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to the bankrupt, his estate, or personal rep- 
resentatives,’’ then such policies would not 
pass to the trustee as assets for the benefit of 
the bankrupt estate. 

While it is not surprising that by reason of 
the restricted provisions of the bankruptcy act, 
on the subject of life insurance policies, that 
the courts should be divided in construing the 
same, yet, as the spirit of the law is to pre- 
vent the petitioner for relief in bankruptcy 
from discharging his liabilities, except upon 
the surrender of all of his property, rights 
and interests, if permitted to retain an in- 
vestment in the nature of an endowment pol- 
icy payable to any beneficiary, but in the 
event of the bankrupt surviving to the end of 
the term allows him an option of receiving 
the fund in cash, would clearly permit debt- 
ors to make investments for their own benefit 
and allow them to retain the same when ac- 
cumulated at the expense of their creditors, 
and then to obtain a discharge from all lia- 
bilities, certainly never was the intent or 
spirit of the act and the law is now well set- 
tled on sound reasoning by the states and 
higher federal courts that such policies are 
assets and do pass to the trustee for the bene- 
fit of the bankrupt estate, where not exempt 
by the laws of the states from judicial pur- 
suit by creditors, even though such policies 
are not payable to the bankrupt himself, his 
estate or personal representatives, etc., and 
do not specifically come within the provision 
of policies having a ‘‘cash surrender value,’’ 
providing the bankrupt,according to the terms 
of such policy,has an interest therein of actual 
value. This holding is based upon the plain 
provision of the bankrupt act that all of the 
estate and property of the bankrupt of‘every 
nature shall by operation of law be vested in 
the trustee with the exception of such legal 
exemptions of the law of domicil of the bank- 
rupt. Policies of insurance which give the 
bankrupt a privilege of receiving at the end 
of the contract period a sum of money, if he so 
elects, involving merely a contingency upon 
his surviviug to that date, involved a vested 
right of property existing in the bankrupt 
which passesto the trustee, as it falis within 
the comprehensive language vesting title in 
trustees, of the act, being such a property 
right as could have been transferred.» The 


5 Porter v. Porter, 2 Tex. Civ. Cas. 484; Cameron v. 
Fay, 55 Tex. 58; Levy v. Van Hagen, 69 Ala. 17; 





United States District Court, District of 
Maryland,® held that a contract which en- 
titled the bankrupt or his assignees to have 
the sum agreed upon, paid to him in the 
event of his surviving until a certain date, is 
property.? The policy in the case Jn re Sling- 
luff was a tontine investment policy in the 
New York Life Insurance Company. The 
company agreed by said policy, upon the pay- 
ment of twenty annual payments it would pay 
tothe insured or his legal representatives, if 
he survived the twenty years, or in case of 
his death within said twenty years, then to 
his wife or her legal representatives, the 
amount of said policy. The policy contained 
the conditions and provisions usual in life in- 
surance contracts with regard to the payment 
of premiums, limit of travel and residence, 
occupation and employment and proofs of 
death. It was also specially stipulated that 
in consideration of the policy being issued on 
the tontine investment plan any claim arising 
under statute or otherwise to a paid-up policy 
or ‘surrender value,’’ or to any temporary 
insurance was expressly waived. The premiums 
had been paid by the bankrupt for 18 years. 
Morris, J., rendered a very able opinion and 
construed section 70a cl. 5 of the act as not 
intending to define the class of lifejinsurance 
policies, title to which vests in trustees, and to 
limit the same to such policies as have a ‘‘cash 
surrender value,’ etc. In discussing the 
conditions of such policies as do not strictly 
fall within said section of the act, the court 
said: ‘‘Primarily it is an investment for the 
benefit of the holder, and secondarily a policy 
of life insurance for the benefit of the bene- 
ficiary. There is no joint interest between 
the two, but so long as the holder lives the 
policy is his property and on his bankruptcy 
constitutes assets of his estate for the benefit 
of his creditors, like any other investment of 
his capital, and the title vests in his trustee, 
who may dispose of it, in any manner by which 


Tompkins vy. Levy, 87 Ala. 268; Boyden v. Mass. Mu- 
tual Life Ins. Co., 1538 Mass. 544; Tennes y. North- 
western Mut. Life Ins. Co., 26 Minn. 271: Talcott v. 
Field, 34 Neb. 611; Evers v. Life Assn. of America, 59 
Mo. 429. 

6 In re Slingluff, 106}Fed. Rep. 154. 

7In support of its position the court cited the fol- 
lowing authorities: Bassett v. Parsons, 140 Mass. 169; 
Brigham v. Home Life Ins. Co., 181 Mass. 319; New 
York Life Ins Co. v. Armstrong, 117 U. S. 591, 597; 
New York Life Ins. Co. v. Flack, 3 Md. 341; Williams 
v. Heard, 140 U. 8.1529, 536. 
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it can be made of value to the estate, or with 
the sanction of the court disclaim it.’’ 

The United States District Court for the 
Southern District 6f New York’, Brown, D. 
J., in passing upon an endowment policy, 
issued by the Equitable Life Assurance Soci- 
ety, payable, in ease of death, to the wife of 
the bankrupt, if living, otherwise to the bank- 
rupt’s executors, administrators or assigns, 
held that the policy had a ‘‘surrender value,’’ 
and that by its terms the wife had only a con- 
tingent legal interest therein, and that the pol- 
icy passed to the trustee as to the bankrupt’s 
interest therein. 

The United States District Court, District of 
Massachusetts’ took the position that a ‘‘free 
tontine’’ policy of insurance, held by the 
bankrupt, payable to himself, his executors, 
administrators or assigns, or if he should die 
before the expiration of the term, to his 
mother, if living, or otherwise to his heirs, 
personal representatives or assigns, etc., is 
assets within the meaning of the bankruptcy 
act, and passes to the trustee subject to the 
power of redemption provided for by section 
70, and subject to the rights of the mother. 

The United States Cireuit Court of Ap- 
peals, for the Seventh Cirecuit!®, handed 
down an opinion on this subject which is the 
highest authority extant, and would seem to 
settle this question in view of the other au- 
thorities and the reasoning. The insurance 
policy involved was a semi-tontine policy is- 
sued by the Equitable Assurance Society of 
the United States, payable upon the death of 
the insured to his wife for her sole use, if liv- 
ing, and if not living, to the surviving chil- 
dren of the insured, if any, otherwise to his 
legal representatives or assigns. The policy 
did not provide for a cash surrender payable 
to the insured. The provisions endorsed upon 
the policy and made part thereof were as fol- 
lows: 1. That the policy is issued upon the 
semi-tontine plan, the particulars of which are 
as follows: 2. That the tontine dividend pe- 
riod for this policy shall be completed on the 
27th day of November, in the year 1906. 
3. That no dividend shall be allowed or paid 
upon this policy, unless the person whose life 
s hereby assured shall survive the completion 
of its tontine dividend period as aforesaid, 


8 In re Diack, 100 Fed. Rep. 770; 3 Am. B. R. 723. 
® In re Boardman, 4 Am. B. R. 620; 2 N. B. N. 821. 
10 In re Welling, 113 Fed. Rep. 189. 





and unless this policy shall then be in force. 


4, That all surplus or profits derived from 
such policies on the semi-tontine plan, as shall 
not be in force at the date of the completion 
of their respective tontine dividend periods, 
shall be apportioned among such policies as 
shall complete their tontine dividend periods. 
5. Fhat upon the completion of the tontine divi- 
dend period on November 27, 1906, provided 
this policy shall not have been terminated 
previously by lapse or death, the said David 
Welling shall have the option either: First, 
to withdraw in cash this policy’s entire share 
of the assets; 7. e., the accumulated reserve, 
and in addition thereto the surplus appor- 
tioned by this society to this policy ; secondly, 
to convert the same into a paid-up policy for 
an equivalent amount, provided always that 
if the amount of said paid-up policy shall 
exceed the original amount of the assurance, 
a satisfactory certificate of good health from 
one of the society’s medical examiners shall 
be required ; thirdly, to withdraw in cash the 
share of the accumulated surplus apportioned 
by said society to this policy, and continue 
the policy in force on the ordinary plan; or, 
fourthly, to continue the assurance for the 
original amount, and apply the entire tontine 
dividend to the purchase of an annuity; the 
amount derived from such annuity, together 
with annual dividend on this policy, shall be 
paid in cash to said David Welling or as- 
signs.’’ The court found that the policy did 
not fall within the proviso of the act referring 
to ‘‘cash surrender value,’’ as the term therein 
employed has a defined and legal meaning, 
that of the cash value which can be ascer- 
tained by known rules and that the ‘‘surren- 
der’ is not the subject of negotiation or 
agreement, but of right. That the wife had 
a distinct interest in the policy, which inter- 
est does not pass to the trustee. But the 
court held that it did not follow that because 
the policy did not fall within the terms of the 
proviso that the bankrupt did not have prop- 
erty therein which should pass to his trustee 
for the benefit of the bankrupt estate. The 
court said, ‘*The statute cannot legitimately 
be construed to mean that a policy does not 
vest in the trustee except it have a cash sur- 
render value, and that such may be rescued 
by the bankrupt upon the terms stated. The 
meaning of the provision is clear that all the 
property of the bankrupt except that specified 
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in the proviso, shall be vested in the trustee, 
and that also shall pass unless the bankrupt 
avail himself of the privilege granted him by 
the law. The contract in question gives 
to the bankrupt the right to receive 
at a certain date a specified sum of money 
contingent upon his surviving to that date. 
This is a vested right of property existing 
in the bankrupt which passes to the trustee.’’ 
The most recent decision on this question 
has been quite recently made by Humphrey, 
J.'1 There were two life insurance policies 
involved, one being in the Northwestern 
Mutual Life Insurance Company, of Mil- 
waukee, issued on the semi-tontine plan, its 
tontine dividend period being twenty years, 
payable in case of death, to the wife of the 
bankrupt, and in ease of the death of the 
wife, then to the executors, administrators, 
or assigns, of the said insured. The policy 
had the following provisions: ‘*Upun the 
completion of the tontine dividend period, 
provided this policy shall not have been termi- 
nated previously by lapse or death,the said in- 
sured or his assigns without the consentof any- 
other person named within as beneficiary ,if any, 
shall have the option, either: First, to with- 
draw in cash the accumulated surplus appor- 
tioned by the company to this policy; see- 
ondly, on furnishing satisfactory proof that 
the insured is then in good health, to apply 
said surplus to the purchase of a non-forfeit- 
able, participating, paid-up addition to the 
amount insured under this policy ; thirdly, to 
surrender this policy and receive therefor, in 
sash, its entire share of assets, that is, the ac- 
cumulated reserve together with the surplus 
apportioned, etc. * * * Fourthly, to surren- 
der this policy and apply said entire share of 
assets to the purchase of a non-participating, 
paid-up policy payable, in case of death, to 
the executors, administrators or assigns of the 
said insured, provided that satisfactory proof 
be furnished that the insured is then in good 
health. Butif no notice in writing of the way 
elected in which to apply the tontine dividend 
be given to the company within sixty days 
after the completion of the tontine dividend 
period, then the tontine dividend shall be ap- 
plied in the first way mentioned. The other 
life insurance policy was in the Equitable 
Life. Assurance Society of the United States, 
1 United States District Court, Southern District of 
Illinois. Jn re Jacob Brown (not yet reported ). 





and was afree tontine policy, twenty-year ’ 


endowment, payable, in case of death, to the 
wife, for her sole use if living, and if not liv- 
ing, to the surviving children of the bankrupt. 
The policy had the following provisions: 
“This policy gives to Jacob Brown a choice 
of six methods of settlement upon the com- 
pletion of the tontine period, viz.: I., the 
surrender of the policy for its full value, con- 
sisting of the entire reserve * * * together 
with the surplus then apportioned by the so- 
ciety, either in 1, cAish; 2, paid-up assurance ; 
3, a life annuity. Or, II., the continuance 
of the policy and the withdrawal of the ac- 
cumulated surplus, either in 1, cash; 2, paid- 
up assurance; 3, an annuity. The wife of 
the bankrupt was still living. The bankrupt 
claimed the policies, and, in answer to the 
petition of the trustee for an order finding 
title to the same in the trustee, alleged that 
the insurance policies had no ‘‘eash surren- 
der value,’’ and that the companies issuing 
the same could not be compelled to pay any 
sum whatso€ver for their surrender, and that 
said policies could not be legally surrendered 
to said companies without the consent of the 
wife of the bankrupt first had and obtained. 
The learned judge in passing upon the policies, 
held that the interest therein of the bankrupt 
at the date of the adjudication of bankruptey, 
passed to the trustee for the benefit of the 
bankrupt estate, and in referring to the plain 
provision of the bankrupt act, that all of the 
estate and property of every nature of the 
bankrupt is, with the exception of legal ex- 
emptions, vested in the trustee, for the bank- 
rupt estate, announced that law and equity 
decreed that the creditors were entitled to all 
of the estate (not exempt by the law of the 
domicil) of the bankrupt, and the mere fact 
that it had been invested in life insurance 
policies should make no exception to the rule. 
This decision is in line with the case Jn re 
Welling, United States Circuit Court of Ap- 
peals for the Seventh Cireuit, supra. It has 
been held?? that where the husband takes out 
a policy of insurance on his own life, in favor 
of his wife, ‘‘her heirs, executors or assigns,’’ 
paying the premiums with his own funds, a 
provision to the effect that after the expira- 
tion of the term, on surrender of the policy, 
none of its provisions having been violated, 
the company would pay to him, his heirs, ex- 


12 Tompkins v. Levy & Brother, 87 Ala. 268, 
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ecutors, or assigns the equitable value of the 
policy ‘‘as an endowment in cash,’’ consists 
of a reservation of a benefit to himself, and 
renders the policy fraudulent as against his 
creditors. The wife (or beneficiary) has a 
distinct interest in the life insurance policy, 
which interest does not pass to the trustee in 
bankruptey. !3 

Insurance policies providing for invest- 
ment features therein are not purely one of 
life insurance. So far as it is an agreement 
to pay upon the death of the insured within 
the term it insures his life, it is a contract of 
life insurance; but the agreement to pay to 
the insured at the end of the term an amount 
of investment is not one insuring his life. The 
terms of the policy, so far as it assures con- 
tinuance of life for a certain term, is for the 
sole use and benefit of the beneficiary, if he 
survives, ete. 

But the explicit promise to pay to the in- 
sured asum of money at the end of the term 
is not one strictly of insurance, but is for the 
benefit of the insured and distinct interests 
are involved, until the expiration of the term 
of insurance. 

The great difficulty in arriving at an equit- 
able order of findings by the court as to the 
rights in life insurance policies of this na- 
ture, where the beneficiary, usually the wife 
of the bankrupt, has an interest therein, 
which interest does not pass to the trustee of 
the bankrupt estate, is to determine what 
amount should be decreed to the trustee and 
the manner of equitably disposing of all the 
interests involved. The manner which will 
realize the most for the bankrupt’s estate 
should be followed and the circumstances of 
each case should decide the course to be pur- 
sued. One course is to direct a sale of the 
interest of the bankrupt in the policy as of 
the date of the adjudication of bankruptcy, 
but in cases where the policy is far from ma- 
turity or the insured is not a _ good 
risk, in case the policy should have to be 
sarried to its maturity, it would realize less 
for the estate than its disposal otherwise. 

The most equitable course would appear to 
be to first ascertain the actual value of the 
policy of insurance as of the date of the ad- 
judication of bankruptey, and the equitable 
apportionment of that value among the re- 
spective interests in the policy, then pursuant 

18 Atkins v. Society, 132 Mass. 395. 





to the declared policy of the act to permit the 
bankrupt, if he so elects, to rescue the policy 
by paying to the trustee that proportion of 
the actual value which. would be coming to 
the bankrupt at the time stated and upon the 
plan suggested, and upon such payment by 
the bankrupt, the trustee to convey to him 
all claim to the policy; or, in case of the 
bankrupt not rescuing the policy, then either 
the trustee to take the risk of the loss by 
death of the bankrupt and keep up the as- 
sessments due on the policy until its maturity 
if the bankrupt survives, or to sell the policy 
either at public or private sale under the di- 
rection of the court. 

Creditors have an insurable interest in the 
life of their debtor,!* and the truStee can 
therefore carry the policy for the creditors if 
the circumstances would warrant it. And 
the trustee representing the creditors can sus- 
tain the bankrupt’s insurable interest so long 
as the debts remain unpaid, even though by 
operation of the bankrupt act the bankrupt 
has obtained his discharge from personal 
liability.1° The spirit of a bankrupt law is 
to secure an equitable distribution of the 
assets of an insolvent debtor among his 
creditors and to grant him a discharge if 
honest. 

Bankruptey proceeding is necessarily an 
equitable proceeding and in the administra- 
tion of bankrupt estates, entailing relief to 
the insolvent of a discharge from further 
liability, the courts will not permit property 
rights to be withheld from the creditors by 
technicalities or restricted provisions clearly 
in derogation of the spirit of the law, but will 
enforce the rule of equity, ‘‘that he who 
seeks equity, must do equity.”’ 

Atonzo Horr. 

Springfield, Illinois. 

14 Cummack vy. Lewis, 15 Wall. 643; Martin v. 
Stubbings, 126 II]. 387; Bloomington Mut. Ben. Assoc, 
v. Blue, 120 Ill. 121; Wilkinson v. Metropolitan L. 
Ins. Co., 683 Mo. App. 404; Goodwin v. Mass. Mut. 
Life Ins. Co. 73 N. Y. 497; Morrell v. Trenton Mut. 
L. ete., Ins. Co., 10 Cush. (Mass.) 282. 


15 Conn. Mut. Life Ins. Co. v. Schaffer,94 U.S. 
457-460. 
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BERS OF LEGISLATURE AS TO SERVICE OF 
SUMMONS. 


BERLET vy. WEARY. 


Supreme Court of Nebraska, January 8, 1903. 

1. The law of this state makes no distinction as to 
the service of summons between members of the leg- 
islature,and other persons. 

2. A member of the legislature may ina proper 
ease be served with summons while at the seat of 
government for the purpose of attending the legisla- 
tive session. 

LOBINGIER, C. J: This action was commenced 
in the distict court of Lancaster county, Decem- 
ber 31, 1900, on an account for merchandise 
alleged to have been sold by plainciff to defend- 
ant. The latter filed objections to the jurisdic- 
tion anda motion to quash the service, alleging 
that he was a member of the Nebraska state sen- 
ate which convened on January 1, 1901, and that 
he was in Lancaster county on the day previous 
for the sole purpose of attending the legislative 
session. The motion and objections were over- 
ruled, and defendant then answered, again claim- 
ing privilege from service in Lancaster county, ad- 
mitting the purchase of most of the merchandise, 
but not from plaintiff, alleging that the items 
charged in the account were ‘‘unreasonable, un- 
just and exorbitantly high,’ and that part of the 
goods were damaged when received. The an- 
swer also contained a general denial. There was 
atrial to a jury, which found for the plaintiff; 
but the only evidence contained in the bill of ex- 
ceptions relates to the matters set forth in the ob- 
jections to jurisdiction and motion to quash, and 
the petition in error from the judgment rendered 
on the verdict is restricted in its assignments to 
the same matters. 

Defendant contends that he was not voluntarily 
in Lancaster county on the day when he was 
served, but was there in pursuance of official 
duty; that his presence might have been com- 
pelled by a call of the house; and that, while he 
might have been served at his home in Nemaha 
county, the service in Lancaster county was un- 
authorized and invalid, This contention calls 
for an investigation as to the extent of a legisla- 
tor’s immunity from judicial process. It is con- 
ceded that there are no constitutional or statutory 
provisions in this state which exempt a legislator 
from the service of civil process, and the exemp- 
tion here claimed, if it exists at all, must be de- 
rived from the common law. We are first 
to inquire, then, what was the common-law 
rule? From time immemorial members of parlia- 
ment were privileged from arrest during the 
session of that body and for a reasonable period 
before and after, so as to permit them to attend 
and return home. The privilege appears to have 
originated in the necessity of maintaining the in- 
dependence of the legislature ag against the ag- 
gressions of the crown, and .of preventing the 
coercion of members by the use or abuse,of crim- 
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inal process. The privilege was not, however, 
restricted to such process. but extended to all 
cases where the member's person might be taken 
into custody. So long, therefore, as imprison- 
ment for debt was in vogue, the peers and com- 
mons were exempt from this also, and from such 
of the civil writs as were executed by seizing arfa 
confining the person of the defendant. Thus, as 
late as 1841, it was held to be irregular to issue a 
capias ad satisfaciendum (which was executed by 
imprisoning the defendant until the debt and 
costs were paid) against a member of the house 
of commons in an action of assumpsit. Cassidy v. 
Steuart, 2 Man. & G. 437. 

The freedom of members from process of this 
kind, whether criminal or civil, rests upon the 
highest grounds of public policy. As was said 
by Lord Denman, C. J., in Stockdale v. Hansard, 9 
Adol. & El. 115: ‘The proceedings of parliament 
would be liable to continual interruption at the 
pleasure of the individuals, if every one who 
claimed to be a creditor could restrain the liberty 
of the members.’’ Another ground, as pointed 
out by a learned constitutional historian, is ‘‘the 
supreme necessity of attending to the business of 
parliament, the king’s highest court.’’ Stubbs, 
Const. Hist. Eug. § 452. But this immunity and the 
reasons therefor appear to have existed only as to 
process which required the detention of the per- 
son. Aftera diligent search we have been unable 
to find a single English case which decides that 
a member of parliament or other legislative offi- 
cer is exempt from the service of a mere sum- 
mons at any time. . That such exemption was 
sometimes claimed by the members themselves is 
true, but we find no instance where it was rec- 
ognized and enforced by the courts. And, as was 
said by the eminent chief justice in the case last 
cited: ‘*When this privilege was strained to the 
intolerable length of preventing the service of 
legal process, or the progress of a cause once 
commenced, against any member during the sit- 
ting of parliament, or of threatening any who 
should commit the smallest trespass upon a mem- 
ber’s land, though in assertion of a clear right, 
as breakers of the privileges of parliament, these 
monstrous abuses might have called for the in- 
terference of the law and compelled the courts of 
justice to take a part.”’ Mr. Justice Wylie, in his 
learned and exhaustive opinion in Merrick v. 
Giddings, MacArthur & M. 55, mentions two 
cases (Doune vy. Welsh and Ryver vy. Cosins) in 
the reign of Edward IV. (1461-1483), where ‘‘it 
was held that the privilege from arrest during 
the session of parliament did not protect him 
from being impleaded, but only that he should 
not be arrested.*’ In Benyon v. Evelyn, O. Bridg. 
324, decided about the middle of the seventeenth 
century, it was declared to be ‘‘lawful to sue out 
an original against a member of the house of 
commons, although parliament is sitting.”’ It is 
true that some of the text writers appear to an- 
nounce a different rule as applicable to this 
period. In 4 Co. Inst. 24, there is a passage 
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where the author, in speaking of a member of 
parliament, says: ‘*The serving of the citation 
did not arrest or restrain his kody, and the same 
privilege holdeth in case of subpeena.”*’ This pas- 
sage, however, has been much criticised and de- 
clared to be unwarranted from the record on 
which the author relies. ‘*The truth is,”’ ob- 
served Chief Justice Bridgman in Benyon v. Eve- 
lyn, O. Bridg. 324, ‘that Lord Coke’s treatise of 
the jurisdiction of parliament is a posthumous 
work; and though I shall attribute as much to his 
learning in the law as to any sages in the law 
whatsoever, yet there not being that freedom 
in former times of having copies of the records at 
large as hath been since, when he comes to cite 
them he is guided by abstracts, which occasions 
miserable mistakes, and by the modus tenendi 
parliamentum, which, as to the time of making it, 
was most certainly a counterfeit piece. So that 
there are a multitude of errors in his chapter 
concerning parliaments, and in particular both 
those records are grossly mistaken.’’ See, also, 
Hats. Prec. p. 6; Merrick v. Giddings, MacArthur 
& M.59. So in3 Stubb. Const. Hist. Eng. § 452 
et seg., the author speaks of members of parlia- 
ment as being privileged ‘‘from being impleaded 
in civil suits, from being summoned by subpcena 
or to serve on juries,’ ete.; but while he men- 
tions many cases of exemption from criminal 
process, he refers to no instance of immunity 
from the mere service of civil process, and 
it is evident that he is bere speaking of privileges 
claimed by the members, rather than those rec- 
ognized and enforced by the courts. 

But whatever may have been the law at this 
time, and whatever the claims of the members, 
parliament itself at an early period undertook to 
restrict the exemption precess which restrained 
the liberty of the member. In 1649 the house of 
commons ordered that in case of a legal proceed- 
ing against a member he should receive written 
notice. of its pendency, and that then ‘“‘the mem- 
ber is enjoined to give appearance and proceed as 
other defendants in case of like suits or actions 
ought to do, or, in default thereof, both their 
estates and persons shall be liable to any pro- 
ceedings in law or equity as other members of the 
commonwealth.”’ See Journal of House of Com- 
mons quoted in Hoppin v. Jenckes, 8 R. I. 457, 5 
Am. Rep. 597. In 1700 parliament passed an act 
proyiding for the commencement of actions and 
the issue and service of process against members 
of parliament, ‘‘at any time from and immediately 
after the dissolution or prorogation of any parlia- 
ment until a new parliament shall meet or 
the same be reassembled, and from and 
immediately after any adjournment of both 
houses of parliament for above the space of 
fourteen days, until both houses shall meet or re- 
assemble.’ In 1769 a statute was enacted which 
provided that ‘‘any person or persons shall and 
may, at any time, commence and prosecute any 
action or suit in any court of record, or court of 
equity, or of admiralty, and in all causes matri- 





monial and testamentary, in any court having 
cognizance of causes matrimonial and testament- 
ary, against any peer or lord of parliament of 
Great Britain, or against any of the knights, 
citizens, and burgesses and the commissioners for 
shires and burghs of the House of Commons of 
Great Britain for the time being, or against their 
or any of their menial] or any other servants, or 
any other persons entitled to the privilege of 
parliament of Great Britain; and no such action, 
suit, or any other process or proceeding there- 
upon, shall at any time be impeached, stayed, or 
delayed, by or under color or pretence of any 
privilege of parliament.”’ 

Thus the law stood at the separation of the 
colonies from the mother country. If, as has 
been declared in some jurisdictions, the English 
statutes enacted prior to the separation are to be 
treated as part of the common law (6 Am. & Eng. 
Enc. Law [2d Ed.] p. 279; Sedg. St. Const. Law, 
18; Ex parte Blanchard, 9 Ney. 101), it is plain 
that the common law of the United States affords 
no immunity to legislators from the service of 
ordinary civil process. This, at least, appears to 
be recognized in the authorities. In Peters v. 
League, 13 Md. 58, 71 Am. Dec. 622, where a 
member of the Baltimore city council claimed 
exemption from the service of an attachment 
while in the discharge of his duties, the court 
said: “It is worthy of remark that peers and 
members of parliament were liable at common 
law to be sued, though they could not be arrested 
on writs of capias. Here the process was an 
attachment, with a summons to the party as 
garnishee. Therefore the supposed analogy be- 
tween members of the Baltimore city councils 
and of parliament would not aid the appellant.” 
Judge Cooley, in his constitutional limitations 
(5th Ed., p. 161), says: ‘‘By common parliament- 
ary law, the members of the legislature are 
privileged from arrest on civil process during the 
sessions of that body, and for a reasonable time 
before and after, to enable them to go to and re- 
turn from thesame. By the constitutions of some 
of the states, this privilege has been enlarged, so 
as to exempt the persons of legislators from any 
service of civil process.”’ It was the view of this 
eminent commentator, therefore, that the com- 
mon-law privilege needed to be ‘enlarged”’ be- 
fore it could include exemption from the service 
of ordinary civil process. Among the states in 
which the privilege was thus ‘“‘enlarged’’ were 
Connecticut, South Carolina and Virginia, and 
under these remedial statutes were decided the 
cases of King v. Coit, 4 Day, 129, Tillinghast v. 
Carr, 4 McCord, 152, and McPherson vy. Nesmith, 
3 Grat. 237, though in the last named it was held 
that an exemption from all other process whatso- 
ever would not prevent the issue of the writ, but 
merely suspend the service during the privilege. 
Under the constitutions of most of the other 
states, as well as of the federal government, how- 
ever, the common-law rule, as parliament had 
left it by the statute of 1769, was re-enacted See 
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1 Stim. Am. St. Law, p. 68. From the earliest 
constitutions of the older states it has been carried 
forward until it has reached our own, where it 
appears as section 12, of article 3. And in State 
v. Elder, 31 Neb. 184, 47 N. W. Rep. 710,10 L. R. 
A. 796, this court, in construing and commenting 
on that clause, declares that **the provision of the 
constitution is merely a re-enactment of the com- 
mon law.” 

We are cited to Bolton v. Martin, 1 Dall. 296, 1 
L. Ed. 144, where the court of common pleas of 
Philadelphia county held that a member of the 
convention called for the purpose of ratifying the 
federal constitution was exempt from the service 
of a summons during the session of that body. 
The opinion does not profess to follow any Eng- 
lish case, but relies upon a passage in Black- 
stone’s Commentaries, the status of which is thus 
explained in the instructive opinion heretofore 
quoted in Merrick v. Giddings, MacArther & M. 
63: **At the time seven, perhaps eight, editions 
of Blackstone’s Commentaries had been issued. 
The two first editions were issued prior to the 


year 1770. The tirst was issued in 1765 from the 
Clarendon Press, Oxford. So, also, was the 
second. Both of these contain the passage as 


cited by Judge Shippen and quoted above; but, 
after the passage by parliament of Act 10, Geo. 
III., ch. 50, in the year 1770, Mr..Justice Blackstone 
with his own hand struck out the passage and 
changed its reading to the present form, which is 
as follows: ‘Neither can any member of either 
house be arrested and taken into eustody, unless 
for some indictable offense, without a breach of 
the privilege of parliament,’ omitting the words 
‘or served with any process,’ on which Chief Jus- 
tice Shippen relied for his decision in Bolton v. 
Martin, eighteen years after the change had been 
made, and after numerous large editions of the 
work with the passage corrected had been given 
to the world. Nor was this the whole of the 
change made by the eminent commentator at that 
time, for, immediatély succeeding the sentence on 
which we have been remarking. he inserted an 
additional paragraph which is too long to quote. 
* * * It is but a reasonable exercise of charity, 
however, to presume that Chief Justice Shippen, 
in making up his decision in that case, relied 
upon a copy of one of the early editions of the 
commentaries, which he had probably studied in 
his youth and believed to be as unchanged and 
unchangeable as the Koran.”’ 

We are. also referred to a statement in the 
opinion in Geyer’s Lessee v. Irwin, 4 Dall. 107, 1 
L. Ed, 762, tauat *‘a member of the general 
assembly is undoubtedly privileged from arrest, 
summons, citation, or other civil process during 
his attendance on the public business confided to 
him.*’ Upon examination it will be found that 
this passage is a mere dictum, for no such ques- 
tion is present in the case. A legislator’s attor- 
ney had confessed judgment in an action pending 
in the former’s home county, -and the supreme 
eourt of Pennsylvania, on appeal, said that the 








action could not have been forced to trial in the 
member's absence, but that his attorney, by con- 
fessing judgment, had waived the privilege. No 
other point was involved in the ease. The court 
nowhere referred to Bolton vy. Martin, 1 Dall. 296, 
1 L. Ed. 144, and even the dictum that the mem- 
ber’s absence entitled him as a matter of right to 
a continuance was disapproved in Nones vy. 
Edsall. 1 Wall. Jr. 189, Fed. Cas. No. 10.290. 
The doctrine of Bolton v. Martin, above referred 
to, was, however, applied to members of the 
legislature in the subsequent nisi prius case of 
Gray v. Sill, 13 Weekly Notes Cas. 59, and in Ross 
v. Brown, 7 Pa. Co. Ct. Rep. 142. 

In 1840, the territorial supreme court of Wis- 
consin decided, in Doty v. Strong, 1 Pin. 84. that 
the immunity from arrest guarantied to members 
of congress by the federal constitution included 
also exemption from service of ordinary civil 
process, and applied to a delegate from that ter- 
ritory. The writer of the opinion states that the 
only ‘authority’? which he has been able to find 
on the subject is Geyer’s Lessee v. Irwin, 4 Dall. 
107, 1 L. Ed. 762, which, as we have seen, did not 
involve or decide the question at all. There was 
a dissenting opinion by the chief justice. Ihe 
following year, in Anderson y. Roundtree, 1 Pin. 
115, the same court announced the same construc- 
tion of the territorial statute which exempted 
members of the legislature from arrest. The opin- 
ion is written by the same judge (Miller) as in 
Doty v. Strong, and in the interval he seems to 
have found a reference to Bolton vy. Martin. 1 
Dall. 296, 1 L. Ed. 144, which, as we have seen, 
was based upon a misapprehension of Blackstone. 
Judge Miller does not appear even to have seen 
a report of the case, but merely to have read a 
reference to it in Story’s Commentaries on the 
Constitution. The construction of the word *ar- 
rest,” so as to include the service of summons, 
seems to be peculiar to this territorial court, and 
to be without support elsewhere. Judge Cooley, 
in his Constitutional Limitations (5th Ed., p. 161, 
note), says: **Exemption from arrest is not vio- 
lated by the service of citations or declarations 
in civil cases... That the construction was 
strained and an unnatural one, not likely to en- 
dure the test of time, seems to have been recog- 
nized even then in Wisconsin; for when the state 
was admitted, seven years iater, the framers, of 
its constitution appear to have thought it neees- 
sary, in order to make it the law of that jurisdic- 
tion, to insert in that instrument an express pro- 
vision that members of the legislature should not 
‘be subject to any civil process during the ses- 
sion.”’ Const. Wis. art 4, § 15. In Miner v. Mark- 
ham (C. C.), 28 Fed. 387, the circuit court sit- 
ting in Wisconsin decided that a member of con- 
gress was privileged from service of a summons 
while en route to the seat of government. The 
court conceded that the cases were not harmon- 
ious, but adopted the state court’s construction, 
which had existed from territorial times, aud 
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which, as we have just seen, was embodied in 
the first constitution. 

The foregoing are all of the cases which we 
have been able to find, either from the aid of the 
briefs of counsel or otherwise, which lend any 
support to the doctrine that a legislator is priv- 
ileged from the service of a summons. It will 
be seen that there is among them only one court 
(and that a territorial one) of last resort which 
has actually so decided, that its conclusion was 
reached with little or no opportunity for investi- 
gation of the authorities, and that its construc- 
tion of the word ‘arrest’? is unprecedented 
and unsound. On the other hand, the doctrine 
that a member of the legislature, like other citi- 
zens, is amenable to the service of a summons, 
finds ample support in the authorities. In Cat- 
lett v. Morton, 4 Litt. 122, the court held that, 
despite the constitutional guaranty of privilege 
from arrest, members of the legislature ‘tare sub- 
ject to the execution of any other process, as 
other citizens are.*’ This ease was decided nearly 
eighteen years before the Wisconsin cases above 
referred to, and, though directly opposed to their 
conclusions, is not noticed in either of them. The 
doctrine was reaflirmed in ‘Johnson v. Offutt. 4 
Mete. (Ky.) 19, though there had meanwhile 
been a change in the statutes. In Gentry v. Grif- 
ftith, 27 Tex. 461, a similiar constitutional guar- 
anty was construed with similar conclusions,fand 
the court used the following language, which 
might well be applied to the reasoning of the 
Wisconsin case: “It would be difficult to distort 
any of these definitions so as to make them appli- 
cable to the simple service of citation, or giving 
notice to answer in a civil action.“” Rhodes v. 
Walsh, 55 Minn. 542, 57 N. W. Rep. 212, 23 L. R. 
A. 632, is also an instructive case, where the court, 
in an able opinion, holds that there is no exemp- 
tion from ordinary process for members of the 
legislature. The Wisconsin decisions as to the 
immunity of members of congress aiso seem to 
stand alone. The contrary was held in Merrick 
v. Giddings, MacArthur & M. 55, and Howard v. 
Trust Co., 12 App. (D. C.) 222, and exhaustive 
opinions are written in both. In Bartlett v. Blair, 
68 N. H. 232, 38 Atl. Rep. 1004, the court, while 
declining to construe the federal constitution in 
advance of an adjudication by the supreme court, 
refused to quash the service of a writ at the resi- 
dence of a member of congress who was absent in 
attendance upon a session of that body. 

But if the weight of authority were not so pro- 
nounced as it thus appears to be, and we felt at 
liberty to adopt the rule announced inthe Penn- 
sylvania and Wisconsin cases, we would not even 
then find sufficient support for plaintiff in error’s 
contention that, though amenable to civil proc- 
ess, it could only be served upon him in his 
home county. None of the cases relied upon by 
him and none of those above reviewed so hold; 
nor do they, in our view, lend any support to this 
theory of the case. So far as they touch the 
question at all, they decide that the legislator is 





absolutely privileged from service—not that he is 
privileged in one place and amenable in another. 
Thus in Gray v. Sill, 13 Weekly Notes Cas. 59, 
the member was served while at home during 
the recess of the legislature. Under the rule 
contended for by plaintiff in error, this would 
have been a valid service; but it was not so held. 
We see no room,for any middle ground between 
the Pennsylvania and Wisconsin cases on the one 
hand and the authorities elsewhere on the other. 
Either the member is exempt from service or he 
is not. And if he is not exempt he is amenable 
to the provisions of section 60 of the Code, which, 
as always construed, authorizes him to be sum- 
moned in any county where he may be found. 
Moreover, we think that not only do the authori- 
ties relied on by plaintiff in error fail to assist 
him in, his precise contention, but that also some 
of the authorities above referred to decide the 
exact point against him. Johnson y. Offutt, 4 
Mete. (Ky.) 19, is declared in plaintiff in error’s 
reply brief to involve ‘nothing but whether the 
constitution prevents any suit anywhere against 
a member of the legislature.” But, as we read 
the case, it involves an additional point, and that 
the precise one which plaintiff in error urges 
here. The defendant in that case was served in 
Franklin county, wherein is situated Frankfort, 
the seat of government, and defendant, in the 
language of the opinion, **moved to quash the 
service of summons, upon proof that he was a 
citizen and resident of Scott county, and repre- 
senting that county as a member of the house of 
representatives, when the suit was breught and 
the summons served, and at the time of said 
motion, and that the legislature was then in ses- 
sion.”’ This was the identical course pursued by 
plaintiff in error in the case before us,except that 
-he could not show, as did the defendant in the 
case cited, that the legislature was in session at 
the time of the service. The overruling of his 
motion seems to us to determine the question 
which plaintiff in error raises here. Again, in 
Rhodes v. Walsh, 55 Minn. 542, 57 N. W. Rep. 
212, 23 L. R. A. 632, the defendants were mem- 
bers of the legislature from various counties in 
Minnesota. The actior was brought against 
them at St. Paul, in Ramsey county, during the 
session of the legislature, and each defendant 
sought to quash the service. It is true that it 
does not appear that any of these defendants 
conceded that they ‘might have been served in 
their home counties; put there was quite as much 
room for the contention as exists here, and if 
there had. been any support in the authorities 
for such a distinction, it seems not a little singu- 
lar that the point was not suggested either in 
argument or opinion. 

But it is urged in plaintiff in error’s briefs that 
the exemption of legislators rests upon grounds 
analogous to those which afford immunity to wit- 
nesses and suitors while in attendance upon judi- 
cial proceedings, and that considerations of pub- 
lic policy require us to adopt the same rule as to 
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legislators. The immunity of witnesses in sueh 
cases is, in this state, expressly provided by stat- 
ute. Code, § 363. So the immunity of suitors 
constitutes an ancient and well-recognized rule 
of the common law. In Cole vy. Hawkins, 2 
Strange, 1094, decided in 1738, it was held to be 
contempt to serve a suitor with process while he 
was in attendance upon a cause, and the court 
said: ‘The privilege was designed * * * to 
prevent any interruption of the business of the 
court.”’ This is probably not the earliest case on 
the subject; but it illustrates the antiquity of the 
rule, which appears to prevail in all jurisdictions 
where the common law is in force. Palmer vy. 
Rowan, 21 Neb. 452, 32 N. W. Rep. 210, 59 Am. 
Rep. 844. But the doctrine has never, so far as 
we are able to find, been .extended to legislators. 
Even in the two jurisdictions where the immunity 
of legislators from the service of summons has 
been declared, it rests upon grounds entirely dif- 
ferent from their supposed analogy to parties and 
witnesses. Indeed, while we are cited to Jacob- 
son v. Hosmer, 76 Mich. 234, 42 N. W. Rep. 1110, 
on the point that a party has a right to be sued at 
his own domicile, if we were to adopt strictly the 
Michigan rule, and construe plaintiff in error’s 
rights according to the analogy of parties, we 
would be obliged to hold that he was not in any 
event exempt from service while merely waiting 
for the legislative session to begin: for in that 
state a party is amenable to service while wait- 
ing for his case to be called. Case vy. Rorabacher, 
15 Mich. 537. Moreover, if we were, by judicial 
legislation, to extend to senators and representa- 
tives that exemption from the service of summons 
which is enjoyed by parties and witnesses, we 
would be logically bound by the same reasons 
and arguments to extend it, also, to the executive 
branch. In this state that department consists of 
eight officers (Const. art. 5, § 1), who remain at 
the seat of government at least two, and often 
four, years. Are we to hold, then, that each of 
these officials is exempt from the service of suin- 
mons in the county where he is usually found 
during all of this period? And, if we extend the 
doctrine at all, why should we stop with state 
officers? Why do not the arguments made as to 
legislators apply with equal force to local execu- 
tive officers, like sheriffs? Are not such officials 
entitled, to the same extent as members of the 
legislature, to immunity from civil process while 
attending to the public business outside of their 
own counties? 

We do not say that it would not be desirable to 
adopt such a rule for all public servants. We are 
simply pointing out that no such rule exists, 
either at common law or by statute. But it may 
well be doubted whether the half-way doctrine 
contended for by plaintiff in error would at all 
meet the objection urged against the policy of 
allowing service upon legislators during the ses- 
sion. The objection usually made‘is that it di- 
verts the attention of the member from legislative 








business to private matters. And this would be 
equally true if service were allowed at home. 
Indeed, the distraction would seem to be less in 
the case of an action pending at the seat of gov- 
ernment, where the member could give it some 
attention without necessarily absenting himself 
from the legislative session. And, as was well 
said in Catlett v. Morton, 4 Litt. 122: ‘It has 
been argued that considerable inconvenience 
might result from this doctrine to the members 
of the general assembly, because thereby they 
might be compelled to litigate their controversies 
at the capital, instead of in their proper counties. 
It may be replied that every citizen who visits 
Frankfort, and all the other ofticers of govern- 
ment who do not reside here, are liable to the 
same inconvenience.”’ But, if the legislature 
deems it for the best interests of the state to ex- 
empt its members from the service of summons 
at the seat of government during it sessions, the 
remedy is entirely in its hands. It may enact 
into law the rule contended for by plaintiff in 
error without the aid or consent of either of the 
co-ordinate branches of the government, and its 
action in this regard would be legitimate and 
proper. But for us t) announce that rule in ad- 
vance of such action, and in the face of the au- 
thorities above reviewed, would, it seems to us, 
be little short of revolutionary. We therefore 
recommend that the judgment be aftirmed. 


Nore.—Privileges and Exemptions from Service of 
Process.—The attempt to serve process on wary de- 
fendants is sometimes a most difficult matter, and the 
latter evenf{when cornered are very quick to plead 
some exemption or other privilege invalidating the 
service. The cases on this question are very numer- 
ous. We shall contine ourselves in this annotation to 
citing all the most recent ones, say from 1895 to the 
present date. Authorities before that date can be 
found in any encyclopedia or text-book, or referred 
toin the more recent opinions which we cite. 

Official Position or Character.—It has been held 
that a trading consul, in all that concerns his trade, is 
liable to ordinary process the same as a native mer- 
chant. Scott v. Hobe, 108 Wis. 237, 84 N. W. Rep. 181 
See, also, note to Wilcox vy. Luco (Cal.), 45 L. R. A. 
579. Attorneys-at-law are privileged from service of 
civil process while attending court. Hoffman y. Cir- 
cuit Judge, 113 Mich. 109, 71 N. W. Rep. 480, 38 L. R. 
A. 663; Trust Co. v. R. R., 74 Fed. Rep. 442. Mem- 
bers of congress while in attendance upon its sessions 
are not privileged from being sued in the District of 
Columbia. Howard vy. Trust Co., 12 App. D. C, 222. 
So also it has been held that a member of congress, 
while in his state on private business, with leave of 
absence, during a session of congress, is not exempt 
from service of process, under the Constitution of the 
United States, declaring that the senators and repre- 
sentatives shall in all cases, except treason, felony, 
and breach of the peace, be privileged from arrest 
during their attendance at the session of their re- 
spective houses, and in going to and returning from 
the same. Worth vy. Norton (S. Car. 1899), 338. E. 
Rep. 792, 45 L. R. A. 563. This privilege of congress- 
men does not extend to civil suits. Gentry v. Grif- 
fith, 27 Tex. 461; Rhedes v. Walsh, 55 Minn. 542, 57 
N. W. Rep. 212, 23 L. R. A. 632. A member of the 
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militia is exempt from service of civil process in a 
county other than that of his residence, while going 
to, or remaining at, or returning from an encamp- 
ment. Land, Title & Trust Co. v. Rambo, 174 Pa. St. 
566, 34 Atl. Rep. 207. But the same case holds that he 
is not exempt from the service of a writ of scire facias. 
A senator in attendance at a session of the state senate, 
trying an impeachment, is privileged. Cook v. Senior 
(Kan. App.), 45 Pac. Rep. 126. 

Attendance at Court.—A suitor whois in attend- 
ance, either in his own behalf or under process, out- 
side the territorial jurisdiction of his residence, is ex- 
empt from service of summons while in attendance 
on such court, or in going or returning therefrom. 
Bolz v. Crone (Kan. 1902), 67 Pac. Rep. 1108. But the 
protection to suitors and witnesses attending court 
from service of civil process does not extend to final 
process, and service of an attachment execution 
upon a nonresident defendant and garnishee attend- 
ing court as plaintiff in another suit will not be set 
aside. Schroeder vy. Reynolds (Pa. Com. PI. 1900), 14 
York Leg. Ree. 49. As to privilege of nonresident 
witness from service, see note to Mullen y. Sanborn 
(Md.), 25 L. R. A. 721. In Longueville v. May (Iowa 
1901), 87 N. W. Rep. 482, it was held that the fact that 
a resident of Wisconsin was in Illinois, to testify in 
another action against him was served, does not affect 
the jurisdiction of the Lllinois court if his presence 
was not procured by fraud. The late cases turning 
on the exemption of witness from service of pro- 
cess are very numerous. Wooden Ware Co. v. Stem, 
63 Fed. Rep. 676; Fidelity Co. v. Everett, 97 Ga. 787, 
25 S. E. Rep. 734: Mullen vy. Sanborn, 79 Md. 364, 29 
Atl. Rep.522; 25 L. R. A.721; Linton v.Cooper, 54 Neb. 
438, 74 N. W. Rep. 842; Elav. Ela, 68 N. H. 312; Peo- 
ple v. Inman, 26 N. Y. 329; Sizer v. Lumber Co., 
68 N. Y. Supp. 232; Cooper v.Wyman, 122 N. Car., 784, 
29S. E. Rep. 947; Hicks v. Besuchet, 7 N. Dak., 429, 
75 N. W. Rep. 793; In re Eliason, 19 R. I. 117, 32 Atl. 
Rep. 166; Malloy v- Brewer, 7S. Dak. 587, 64 N. W. 
Rep. 1120. It has been held that a service of sum- 
mons will be set aside where it appears that defend- 
ant, a nonresident, was in the city as vice-president 
of a corporation which was defendant in another suit, 
and was alsoa witness. The service was made an 
hour after the case had ended. Ferree v. Pierce (Pa. 
Com. PI. 1901), 31 Pittsb. Leg. J., 354. 

Waiver or Loss of Exemptions.—Sometimes a party 
loses his exemptions by carelessness. Thus where 
a nonresident of the state came to New York City 
solely for the purpose of testifying in a cause, and 
the evidence was closed Friday afternoon, and he 
remained until Monday, he was not exempt from 
service of process, since he forfeited his privilege by 
remaining longer than was necessary. Sizer v. Lum- 
ber Co., 68 N. Y. S.{2382. Where three directors of a 
certain corporationjwere in another state prosecuting 
an action and an officer desiring toserve process in 
the bank, asked the directors on whom to serve it and 
they said: ‘Serve itjonjB,” it was held that the corpo- 
ration had waived its immunity from service of pro- 
cess while in the state. Weston v.Bank, 71 N. Y.Supp. 
827. A sojourner in Jersey City, who came to New 
York City to attend a trial, and, when the case was 
not called, remained till half past seven in the even- 
ing, was held not to be exempt from service of pro- 
cess, since he did not return with reasonable dispatch. 
Cake v. Haight, 63 N. Y. Supp. 1043. Failure to object 
to service is not a waiver of privilege. Cook vy. Senior, 
3 Kan. App. 278, 45 Pac. Rep. 126. 

Miscellaneous. — Confinement in jail on a criminal 
charge does not protect defendant against service of 





process in a civil action, and the prosecution of the 
+same tojudgment. White v. Underwood, 125 N. Car. 
25, 34S. E. Rep. 104, 46 L. R. A. 706, and note. It has 
been held that where a defendant was brought to the 
state of Nebraska on requisition in good faith, and not 
as a pretext qr device to serve some ulterior purpose, 
may be prosecuted on any other charge of violating 
the laws of the state, or for a civil liability or obliga- 
tion resting upon him, and is not exempt from serv- 
ice of process until a reasonable time elapses in 
which to return to the state from which he was 
brought under the requisition. Jn re Walker, 61 
Neb. 803, 86 N. W. Rep. 510; Metropolis v. White, 57 
N. Y. Supp. 460. Presence in the state for the pur- 
pose of taking depositions constitutes no immunity 
from service. Powers v. Lumber Co., 61 Ark. 504, 33 
S. W. Rep. 842. But one who comes into a state on 
citation to appear before notary to give his deposition 
is privileged. Partridge v. Powell, 180 Pa. St. 22, 36, 
Atl. Rep. 419. 
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1. ADVERSE POSSESSION — Public Lands. — Possession 
may be adverse, though the claimant occupies under a 
mistaken belief that the land is actually part of another 
tract.—Baty v. Elrod, Neb., 92 N. W. Rep. 1032. 

2. ANIMALS — Killing Dog.—Killing of dog seen worry- 
ing sheep held justified under statute, and not to raise 
civil Mability.—Smith v. Wetherill, 79 N. Y. Supp. 782. 

3, APPEAL AND ERROR — Equity Case. — To authorzie a 
review of errors occurring at a trial a motion for a new 
trial is essential in equity as well as in law cases. — Cur- 
ran v. Hagerman, Neb., 92 N. W. Rep. 1003. 

4. ASSIGNMENTS — Requisites.—An order to pay money 
to be effectual as an equitable assignment, must be 
drawn on a particular fund, and not generally. — Izzo v 
Ludington, 79 N. Y. Supp. 744. 
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10. BENEFIT SOCIETIES — By-laws.—By -laws of mutual 
benefit society held a part of the insurance contract, and 
the certificate holder was entitled to the benefit thereof, 
though not mentioned in the contract.—Monahan vy. Su- 
preme Lodge of the Order of Columbian Knights, Minn., 
92 N. W. Rep. 972. 

11. BENEFIT SOCIETIES — Suicide. — Benefit insurance 
company held not to have waived defense of suicide by 
allowing beneficiary to furnish proofs of death and 
prosecute appeal to appellate tribunal of order. — Voel- 
kel v. Supreme Tent of Knights of Maccabees, Wis., 92 N. 
W. Rep. 1104. 

12. BILLS AND NOTES — Acceptance. — Under the ex- 
press provisions of the negotiable instruments laws, 
Laws 1897, ch. 612, § 220, an acceptance of a bill of ex- 
change to be valid must be in writing and signed by the 
drawee.—Izzo vy. Ludington, 79 N. Y. Supp. 744. 

13. BILLS AND NOTES — Bona Fide Holder. — Where a 
note has been duly indorsed and delivered in escrow 
before maturity, that the note was not delivered on 
completion of the contract until after it had matured 
did not deprive the owner of his rights as a bona fide 
purchaser before maturity. — Cunningham v. Holmes, 
Neb., 92 N. W. Rep. 1023. 

14. BILLS AND NOTES. — Burden of Proof. — Where a 
note was obtained by fraud, the burden is on the indor- 
see, endeavoring to enforce the sume, to prove himself 

“a bona side purchaser for value. — McGill v. Young, S. 
Dak., 92 N. W. Rep. 1066. 

15. BILLS AND NoTES—Consideration.—A note given to 
a creditor for a sum exceeding the debt and the credit- 
or’s note taken for the amount of the excess is given for 
full consideration, and is not an accommodation note.— 
State Bank of Fillmore v. Hayes, 8. Dak., 92 N. W. Rep. 
1068. 

16. BILLS AND NOTES—Notice of Dishonor.—Where the 
last indorser of a note receives notice of dishonor on 
Saturday, his notice to the next prior indorser is timely 
if served on the following Monday. — Oakley vy. Carr, 
Neb., 92 N. W. Rep. 1000. 


17. BOUNDARIES — Public Lands.—In determining a 
boundary line, the testimony of a nonexpert who claimed 
to have located the land from government monuments 
then in existence may be accepted in preference to that 
of surveyors who subsequently located a different line.— 
Baty v. Elrod, Neb., 92 N. W. Rep. 1032. , 

18. BRIDGES — Liability for Construction. — Where a 
bridge is constructed on a county line and is paid for by 
one county, no cause of action arises against the adjoin- 
ing county for contribution, in the absence ofa contract. 
—Saline County v. Gage County, Neb., 92N. W. Rep. 
1050. 

19. BROKERS—Duty of Agent.—An agent authorized to 
sell or exchange property on specified prices and terms 
is bound, on learning that a more advantageous sale or 
exchange can be made, to communicate the facts to his 
principal.—Holmes vy. Cathcart, Minn., 92 N. W. Rep. 956. 


20. BROKERS — Identity of Purchaser. — An agent au- 
thorized by contract to sell real estate to any purchaser 
is not guilty of fraud for failing to disclose the identity 
of a prospective purchaser, where the vendors did not 
ask who such purchaser was, — Rank y. Garvey, Neb., 92 
N. W. Rep. 1025. 

21. CARRIERS — Contributory Negligence. —It is not 
negligence per se for a passenger on a crowded street car 
to stand on the running board.—Sheeron y. Coney Island 
& B. R., Co., 79 N. Y. Supp. 752. 


22. CARRIERS—Injuries to Passengers.—Where a street 
ear stops for passengers to alight, the conductor has no 
right to move the car while such invitation is being acted 
upon.—Skelton vy. St. Paul City Ry. Co., Minn., 92 N. W. 
Rep. 960. 

23. CARRIERS — Loss of Goods.—A carrier, voluntarily 
entering a trunk at custom house and forwarding it by 
express company to owner’s address, held to have bur- 
den of showing that a loss theref rom had not accrued 





while in its actual custody. — Fasy v. International Nav. 
Co., 79 N. Y. Supp. 11063. 

24. CHATTEL MORTGAGES — Notice of Prior Oral Mort- 
gage.—A subsequent mortgagee with notice ofa prior 
oral chattel mortgage is not a creditor in good faith.— 
Reiss v. Argubright, Neb., 92 N. W. Rep. 9838. 

25. CONTINUANCE -- Failure to Grant.—The refusal to 
grant a continuance near the close of a trial, to procure 
testimony which the court states would be of no use, 
held not error. — Haynes v. Harriman, Wis.,92 N. W. 
Rep. 1100. 

26. CORPORATIONS — Overvaluation of Property.— 
Where a corporation is formed by merging the assets of 
two firms transferred to the corporation for stock, the 
good will of the firms is the asset of the corporation, to 
be considered in ascertaining whether the property 
transferred was overvalued. — White, Corbin & Co. v. 
Jenes, 79 N. Y. Supp. 583. 

27. CRIMINAL TRIAL — Oratorical Contest. — A charge 
that the trial was not an oratorical contest between the 
eloquent counsel, and that the jurcrs were not sitting to 
determine which made the most eloquent speech, held 
not error.—State v. Evans, Minn., 92 N. W. Rep. 976. 

28. DIVORCE — Collateral Attack.—Judgment for di- 
vorce obtained in North Dakota held not void oncol- 
lateral attack, though the wife had agreed not to contest 
the action.—France v. France, 79 N. Y. Supp. 570. 

29. EASEMENTS — Building Over.— A superstructure 
over an alley should be required to be built so high 
as not to interfere with the most convenient use of 
one to whom a right of way has been granted, the height 
to be determined as a question of fact.—Wood v. Mc- 
Keg, 79 N. Y. Supp. 807. 

30. EJSECTMENT — Title. — Where conflicting claimants 
of land botir claim under a common source, it is not 
necessary to trace the title from the United States, nor 
inquire as to the title of the common grantor.—Horswill 
v. Farnham, 8. Dak., 92 N. W. Rep. 1082. 

31. EMINENT DOMAIN—Condemnation Proceedings.—A 
mortgagee who is a party to condemnation proceedings 
has aright Of appeal from award of damages independ- 
ently of the owner of the fee.—Omaha Bridge & Terminal 
Co. v. Reed, Neb., 92 N. W. Rep. 1021. 

32. Equity — Adequate Legal Remedy.—A rule which 
forbids a resort to equity where there is an adequate 
legal remedy is not to be applied so strictly &s to practi- 
cally deny to a party any reasonable means for enforcing 
his rights. — Fryberger v. Berven, Minn., 92 N. W. Rep. 
1125. 

338. Equiry—Special Verdict.—A special verdict on the 
trial of an equitable issue, when adopted by the court, is 
the findiag of the court —Kammermeyer v. Hilz, Wis., 92 
N. W. Rep. 1107. 

34. EVIDENCE — Benefit Societies. — Statements by a 
beneficiary in the proofs of death that the cause of 
assured’s death was suicide were admissions against in- 
terest, and established prima facie the fact of suicide.— 
Voelkel v. Supreme Tent of Knights of Maccabees, Wis. 
92 N. W. Rep. 1104. 

35. EVIDENCE — Filing of Claim.—In a personal injury 
action against a city, a carbon copy of a lost claim held 
admissible to prove that the claim in form and substance 
complied with the requirements of the law. — City of 
South Omaha v. Wrzensinski, Neb., 92 N. W. Rep. 1045. 


36. EXECUTION — Fraudulent Conveyance. — Lien re- 
served in a deed for additional purchase price to be con- 
ditionally paid held to constitute property subject to 
execution sale.—Fryberger v. Berven, Minn., 92 N. W. 
Rep. 1125. 

37. EXECUTION — Second Writ. — Issuance of a second 
execution before return of the first held not to justify 
the sheriff in not executing it. —-Mollineax y. Mott, 79 N. 
Y. Supp. 661. 

88. EXECUTORS AND ADMINISTRATORS—Personal Costs. 
—In a proceeding to settle the account of an executor,the 
surrogate court had authority to charge such executor, 
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personally with costs in favor of the guardians ad litem. 
—In re Holmes, 79 N. Y. Supp. 592. 

39, FALSE IMPRISONMENT — Justice Court. — Where, 
after a justice had lost jurisdiction, he issued a subpoena 
to a witness, and on his failure to obey issued an at- 
tachment and caused his arrest, such writs were void, 
and the arrest and detention constituted false imprison- 
ment.—Holz v. Rediske, Wis., 92 N. W. Rep. 1105. 

40. FORGERY—Intent to Defraud.—Presumption of in- 
tent to defraud in uttering a forged indorsement toa 
bank check is open to explanation, and failure,to allow 
evidence to that effect is prejudicial error. — State v. 
Bjornaas, Minn., 92 N. W. Rep. 980. 

41. FRAUDS, SNATUTE OF—Husband and Wife.—Thongh 
property has been conveyed to a wife in fraud of her 
husband’s creditors, a personal judgment for its value 
cannot be taken against her.—Sheldon v. Parker, Neb., 
92 N. W. Rep. 923. 

42. FRAUDS, STATUTE OF—Parol Lease—A parol lease for 
an indefinite term, until the lessor could obtain another 
tenant, being capable of performance within a year, and 
which was in fact completed within a year, is not within 
the statute of frauds.—Drew V. Billings- Drew Co., Mich., 
92 N. W. Rep. 774. : 

43, FRAUDS, STATUTE OF—Warranty.—In order to com- 
ply with the statute of frauds, the consideration for a 
contract of guaranty must be expressed therein in words, 
or be fairly inferable therefrom. — Union Nat. Bank v. 
Leary, 79 N. Y. Supp. 217. 

44. FRAUDULENT CONVEYANCES — Burden of Proof.— 
Where conveyences of real estate which hinder, delay, 
or defraud creditors are to the relatives of grantor, such 
grantees are required to show the bona fides of the trans- 
action.—-Ayers v. Wolcott, Neb., 92 N. W. Rep. 1036. 

45. FRAUDULENT CONVEYANCES — Homestead. — A 
creditors’ bill cannot be maintained to set aside a con- 
veyance of property whichis exempt as a homestead.— 
Jayne v. Hymer, Neb., 92 N. W. Rep. 1019. 

46. GUARDIAN AND WARD— Action on Contract.— The 
fact that a guardian signs a contract for the estate in her 
individual as well as her representative capacity does 
not make her a necessary party individually in anac- 
tion thereon.—McCoy v. Lane, Neb., 92 N. W. Rep. 1010. 

47 HIiGHWAyYs — Record fof County Board. — It is not 
necessary for county commissioners in laying out a 
road to enter upon the record an express finding that 
the public good requires the road.—Brabham vy. Custer 
County, Neb., 92 N. W. Rep. 959. 

48. HOMESTEAD — Alimony.—In a divorce decree di- 
recting the sale of the homestead to pay alimony to the 
wife, the court cannot make such sale absolute, and de- 
prive the husband of the right to redeem given by Comp. 
Laws, §§ 5151-5154.—Harding v. Harding, 8. Dak., 92 N. W. 
Rep. 1080. 

49. HUSBAND AND WIFE — Gifts. — A deposit in a bank 
by a husband to his wlfe’s credit held an absolute gift.— 
In re Holmes, 79 N. Y. Supp. 592. 

50. INDICTMENT AND INFORMATION— Grand Larceny.— 
An indictment charging the accused with being an ac- 
cessory togrand larceny after the fact should allege the 
facts constituting the felony with certainty — State v. 
King, Minn., 92 N. W. Rep. 965. 

51. INJUNCTION—Revocation of Permit.—Where a city 
council attempts to unlawfully revoke a permit to move 
a building within the fire limits, the only adequate 
remedy is by injunction.—Lerch v. City of Duluth, Minn., 
92 N. W. Rep. 1116. 

52. INSURANCE — Burden of Proving Forfeiture. — 
Where an insurer sets up a forfeiture of a policy grow- 
ing out of an alleged increase of risk without the con- 
sent of the insured, the burden is on the insurer to prove 
it.—Taylor v. Security Mut. Fire Ins. Co., Minn., 92 N. 
W. Rep. 952. 

58. INTOXICATING LIQUORS—Civil Damages.— Persons 
selling liquor, if they have induced habitual drunken- 
ness in a previously sober man, are liable for his con- 





J 
sequent thriftless and dissipated career. — Stahnka v. 
Kreitle, Neb., 92 N. W. Rep. 1042. 

54. JUDICIAL SALES—Deposit by Bidder.—A rule of the 
district court requiring purchasers at judicial sale to 
deposit $50 as a guaranty of goed faith is reasonable.— 
Green vy. Diezel, Neb., 92 N. W. Rep. 1004. 

55. JUDGMENT—Parties.— A party will not be barred of 
his rights by judgment, in an action to which he was not 
a party defendant.—Western Land Cu. v. Buckley, Neb., 
92 N. W. Rep. 1052. 

56. JUDGMENT— Res Judicata.— A judgment in action 
on one insurance policy held not res judicata in an ac- 
tion on another. — Reed vy. Provident Say. Life Assur, 
Soc., 79N.Y. Supp. 665. 

57. JUSTICES OF THE PEACE— Adjournment.—Where a 
justice’s docket expressly states that an adjournment 
was granted on the application of one party, on a ground 
which was insufficient, it would be presumed that the 
adjournment was granted on legal grounds. — Holz v. 
Rediske, Wis., 62 N. W. Rep. 1105. 

58. JUSTICES OF THE PEACE — Title to Realty.—An ac- 
tion of forcible entry held not to involve title to realty 
depriving a justice of jurisdiction by reason of an allega- 
tion of ownership in the plaintiff, which is denied.— 
Chicago, M. & St. P. Ry. Co. v. Nield, 8. Dak., 92 N. W. 
Rep. 1069. 

59. LANDLORD AND TENANT — Liability for Rent. —In 
an action for rent, that the tenant was compelled to va 
cate the premises by reason of their unsanitary condi- 
tion held no defense. — Sherman v. Ludin, 79 N. Y. Supp. 
1066. 

60. LIFE INSURANCE — Beneficiaries..- A policy of life 
insurance, payable to a married woman, with no provis- 
ion therein as to a beneficiary, in case she shall not sur- 
vive to take, belongs to her children exempt from inter- 
ference by creditors.—Ellison y. Straw, Wis., 92 N. W. 
Rep. 1094. 

61. LIFE INSURANCE— Transfer of Title.—A deed from 
father to son, duly recorded, held a change of title, void- 
ing a policy, prohibiting any change of title without the 
insurer’s consent.—Rosenstein v. Traders’ Ins. Co. of 
Chicago, 79 N. Y. Supp. 736. 

62. LIMITATIONS OF ACTIONS—Which Period Governs. 
—Where different sections of the statuce of limitations 
are equally applicable, the one allowing the longer 
period governs.—Crum y. Johnson, Neb., 92 N. W. Rep. 
1054. ‘ 

63. MANDAMUS—Abuse of Administrative Power.— 
Mandamus will not lie to compel the rescission of a fire 
commissioner’s order relieving the chief of the fire de- 
partment from duty during his vacation.— Croker v. 
Sturgis, 79 N. Y. Supp. 640. 

64. MANDAMUS — Application for Retirement.— The 
failure of police commissioner to act on an application 
for retirement entitles the applicant to mandamus to test 
his rights.—PeopleZv. Partridge, 79 N Y. Supp. 722. 

65. MARRIAGE — Divorced Persons.— Where a marri- 
age is contracted with adivorced person in good faith, 
though within the prohibition @& Comp. St. 1901, ch. 25, 
§ 45, the parties may, after the impediment has been re- 
moved, become lawfully united by continuing to live to- 
gether.—Eaton y.Eaton, Neb., 92 N. W. Rep. 99. 

66, MASTER AND} SERVANT — Fellow Servant. —Negli- 
gence of persons operating freight trains in failing to 
protect it while switching, in consequence of which 
another employee is killed, held to be the negligence of 
fellow servants.—Sutter v. New York Cent. & H. R. R. Co., 
79 N. Y. Supp. 1066. 

67. MASTER AND SERVANT—Liability of Owner.—Owner 
held liable for injury to pedestrian falling into excava- 
tion abutting on sidewalk, though the work was done by 
an independent contractor.— Ann v. Herter, 79 N. Y. 
Supp. 825. 

“68. MORTGAGES—Defective sidewalks.— Though a de- 
fect in a sidewalk is slight, yet if several accidents occur 
by reason thereof, the city may be guilty of negligence 
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in failmg to repair it.—Corson y. City of New York, 79 
N. Y. Supp. 604. 

69. MORTGAGES — Forclosure.-- Where an appeal is 
taken from a confirmation on foreclosure and a superse- 
deas granted, a tenant of the mortgagor held entitled 
to the crops growing at the time of such appointment.— 
Cassell v. Ashley, Neb.,92 N. W. Rep. 1035. 

70. MORTGAGES — Quitclaim Deed.—The right acquired 
by a purchase at mortgage foreclosure will pass by 
quiteclaim deed executed during the year prescribed for 
redemption, and will vest title in the grantee, if there is 
no redemption.—Tuttle vy. Boshart,Minn.,92N.W.Rep.1117. 

71. MORTGAGES — Tax Lien. — A decree of foreclosure 
of a prior lien, in the absence of an express adjudication 
based upon proper issues, will not have the effect of 
determining the validity or standing of a subsequent 
lien, as between the parties thereto.—Gillian v. McDow- 
ell, Neb., 92 N. Y. Rep. 991. 

72. MUNICIPAL CORPORATIONS—Natural Water Course. 
—Where a city changed a natural water course to an ar- 
tificial sewer, and so increased the drainage into the 
same that it overflowed and deposited sewage on plaint- 
iff’s land, it constituted a nuisance, for which the city 
was liable.—Hentz vy. City of Mt. Vernon, 79 N. Y. Supp. 
774. ; 

73. MUNICIPAL CORPORATIONS — Publishing Legal No- 
tice.—A city council, having fixed the price to be paid 
for publishing legal notices held to have no power to 
allow a publisher’s claim therefor at an increased rate. 
—People v. Clarke, 79 N. Y. Supp. 1111. 

74. MUNICIPAL CORPORATIONS — Streets on Private 
Grounds.—A street laid out on a college campus, the 
property therein belonging té the university, held nota 
public street.—Bolster v. Ithaca St. Ry. Co., 79 N. Y. 
Supp. 597. 

75. MUNICIPAL OFFICER— Acceptance of Pension. — 
One illegally removed from a public office, held not 
estopped by accepting his pension under the order of 
removal to deny the appointment of his successor.— 
People v. Board of Police Com’rs of City of Yonkers, 
79 N. Y. Supp. 710. 

76. NEGLIGENCE —Injury to Pedestrian.— Where a 
man walking along a public street, without negligence 
on his part, was killed by the falling of an iron column 
which defendants were hoisting, the rule of res ipsa lo- 
quitur obtained.—Schneider vy. American Bridge Co., 79 
N. Y. Supp. 634. 

77. PRINCIPAL AND AGENT—Terms of Sale.— Notice by 
a purchaser of nonacceptance of machine under a con- 
ditional contract of sale held properly given to the 
seller’s agent under the facts. — Weeks v. Robert A. 
Johnston Co., Wis., 92 N. W. Rep. 794. 

78. PRINCIPAL AND SURETY — Defalcation. — Conceal- 
ment from the surety onthe bond of the cashier ofa 
savings bank of the fact that the cashier was indebted to 
the bank held no defense to an action on the bond.—Ida 
County Sav. Bank y. Seidensticker, lowa, 92 N. W. Rep. 
862. 

79. PRINCIPAL AND®URETY—Judgment Against Princi- 
pal. — A judgment recovered against the principals on a 
promissory note in a suit against them alone is prima 
Jacie evidence only of liability on the part of sureties in 
a separate action aginst the latter. — Park v. Ensign, 
Kan., 71 Pac. Rep. 230. 

80. PRINCIPAL AND SURETY — Release.—Sureties ona 
bond for faithful performance by the contractor of a 
building contract held released by payments in advance 
of time stipulated.—Wehrung v. Denham, Oreg., 71 Pac. 
Rep. 188. 

81. PUBLIC LANDS—Cutting Timber.—The rule is that 
one who takes timber from a public domain is a willful 
trespasser, and a full compliance with the requirements 
of Act June 3, 1878, U. 8. Comp. St. 1901, p. 1528, and the 
rules prescribed by the secretary of the interior there- 
under, is essential to justify the taking under such act.— 
United Stat vy. Gentry U.S.C. C of App., Eighth Cir- 
cuit,j119 Fed. Rep. 70. 
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82. PUBLIC LANDS — Void Award.—An award of school 
lands by the commissioner of the general land office, 
void because the applicant was not an actual settler, did 
not take the land off the market.—Briggs v. Key., Tex., 
71S. W. Rep. 43. 

83. QUIETING TITLE — Actual Possession. —Itis not 
necessary that one should actually live on lands to 
maintain actual possession necessary to quiet title.— 
Maggs v. Morgan, Wash.,71 Pac. Rep. 188. 

84. RAILROADS—Contributory Negligence.—The driver 
ofateam who, after crossing a side track filled with box 
ears, which obstructed the view, drove upon the main 
track of a railroad 50 feet distant without looking or 
listening for a train, was guilty of negligence as matter 
of law.—Hines vy. Texas & P. Ry. Co., U. 8S. 0. C. of App., 
Sixth Circuit, 119 Fed. Rep. 157. 

85. RAILROADS — Injury to Trespasser.—That plaintiff 
had previously jumped on and off the cars of the com- 
pany without remonstrance held not an invitation from 
the company to plaintiff to jump on and off its moving 
cars thereafter. — Wilson v. Atchison, T. & S. F. Ry. Co. 
Kan., 71 Pac. Rep. 282. 

86. RAILROADS—Negligence.—In an action for injuries 
caused by a horse taking fright from escaping steam 
from an engine, there was no reversible error in intro- 
ducing city ordinance forbidding the letting off of steam 
unnecessarily within the city limits.—Chicago G. W. Ry. 
v. Bailey, Kan., 71 Pac. Rep. 246. 

87. RAILROADS — Negligence.—In an action for killing 
intestate at a railroad grade crossing, intestate held not 
guilty of contributory negligence as a matter of law in 
failing to stop before crossing the track.—Southern Ry. 
Co. v. Aldridge’s Adm’x., Va., 43 8. E. Rep. 333. 

88. RAILROADS—Trespasser.—A trespasserin a railroad 
yard may cease to remain a trespasser if, when entering 
upon the highway, he uses the street as an exit from the 
railway grounds. — Monahan vy. Chicago, M.& St. P. Ry. 
Co., Minn., 72 N. W. Rep, 1115. 

89. RECEIVERS — Appointment. — That an amended bill 
for the appointment of a receiver was not verified did not 
render such appointment void, where no objection on 
such ground was taken at the time.—Clark v. Brown, U. 
S. C. C. of App., Eighth Circuit, 119 Fed. Rep. 130. 

90. RECEIVERS — Counsel Fees. — An allowance of 
counsel fees on behalf of a receiver is made to such re- 
ceiver, and not to the counsel.—First Nat. Bank v. Oregon 
Paper Co., Oreg., 71 Pae. Rep. 144. 

91. RECEIVERS — Work and Labor.—Where receivers 
wrote plaintiff, confirming his employment, but the writ- 
ing failed to state his compensation, evidence of an agree- 
ment with the receivers’ agent as to such compensation 
was admissible.—Shirk v. Brookfield, 79 N. Y. Supp. 225. 

92. RECEIVING STOLEN GOODS — Fraudulent Intent.— 
The law does not presume a fraudulent intent from the 
fact that a party received stolen property with knowl- 
edge of the theft. — Goldsberry v. State, Neb., 92 N. W. 
Rep. 906. 


93. REFERENCE— Accounting.—That one of the parties 


to an account claims that a por®ion of the items embraced 
in it have been settled will not prevent a reference and 
determination of all the dealings between the parties.— 
Smith v. Scully, Kan., 71 Pac. Rep, 249. 

94. REFERENCE — Method of Correction. — Where a 
judgment of the court at special term is at material vari- 
ance with the report of the referee, the proper method of 
correction is by motion in such court. — Shrady v. Van 
Kirk, 79 N. Y. Supp. 79. 

95 RELIGIOUS SOCIETIES — Removal of Rector. — An 
appointment of a rector by a vestry, being silent as to 
length of time, is an appointment at will, which may be 
ended on reasonable notice. — Stubbs v. Vestry of St. 
John’s Church, Md., 53 Atl. Rep. 917. 

96. REMOVAL OF CAUSES — Amountin Controversy.—In 
a suit to enjoin a permanent injury to land, the value of 
the land determines the amount in controversy for the 
purposes of the jurisdiction of a federal court; and if 
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such value exceeds $2,000, and other jurisdictional facts 
appear, the cause is removable. — Sheriff v. Turner, U. S. 
C. C., 8. D. Ia., 119 Fed. Rep. 231. 

97. REMOVAL OF CAUSES —Jurisdiction of Court.— The 
appearance of a defendant in a state court to file a 
petition and bond for removal is special, and is nota 
waiver of the right to object to the jurisdiction of the 
state court over him.—Cady v. Associated Colonies, U. S. 
Cc. C., N. D. Cal., 9 Fed. Rep. 420. 

98. REMOVAL OF CAUSES — Separable Controversies.— 
A prayer inter alia for relief against one of several de- 
fendants alone does not create a separate controversy 
with such defendant where there are no averments in 
the bill upon which such relief could be based.—Mac- 
Ginniss Vv. Boston & M. Consol. Copper & Silver Min. Co., 
U.S.C. C. of App., Ninth Circuit, 119 Fed. Rep. 96. 

99. REPLEVIN — Defenses.—Under a general denial, in 
replevin, defendant can show that the mortgage under 
which plaintiff claimed possession was obtained by 
duress. — Iowa Say. Bank v. Frink, Neb ,92 N. W. Rep. 
916. 

100. REPLEVIN—Intervention— Where chattels are taken 
in replevin from one not a party defendant, he is en- 
titled, on motion, to be admitted to defend without 
reference to the statute of intervention. — First Nat. 
Bank v. Hughes, Neb., 92N. W. Rep. 986. 

101. REPLEVIN—Judgment for Defendant.—The right 
of defendant in replevin to judgment in the alternative 
is not an exclusive remedy, but he may maintain his 
separate action to accomplish the same result.—Johnson 
v. Boehme, Kan., 71 Pac. Rep. 243. 

102, REQUISITION —Novation. — A mere order to pay 
money drawn by the debtor on athird party in favor of 
his creditor will not work a novation.—Izzo v. Luding- 
ton, 79 N. Y. Supp. 744. 

103. RESCUE—Evidence.—On trial for forcibly rescuing 
a prisoner, it is sufficient for the government to show 
by any competent witness that the person was lawfully 
detained for an offense. — State v. McLeod, Me., 58 Atl. 
Rep. 878. 

104. ROBBERY — Sufficiency. — The fact that a person 
aids in arobbery under the command of a superior con- 
stitutes no excuse. — Thomas v, State, Ala., 3% So. Rep. 
130. S 

105, SALES—Breach of Warranty. — Damages received 
in an explosion of a powder warranted nonexplosive 
held recoverable in an action on the breach of war- 
ranty.—Wood v.E. & H. T. Anthony & Co., 79 N. Y. Supp. 
829. 

106. SCHOOL AND SCHOOL DISTRICTS —- Removal of 
Principal.—One illegally removed from the principalship 
of a high school can complain thereof, though he accepts 
4a poorer position. — O’Leary v. Board of Education of 
New York, 79 N. Y. Supp. 806. 

107. SET-OFF AND COUNTERCLAIM — Action on 
Joint Note. — One of the two joint makers 
of a note when’ sued. alone thereon may plead 
asa counterclaim a breach of warranty in respect to 
machinery for the purchase price of which the note was 
given, and which was sold by the plaintiff to the makers 
of the note jointly.—York Mfg. Co. v. Rothwell, U. 8. C. 
C. of App., Sixth Circuit, 119 Fed. Rep. 144. 


108. SHERIFFS AND CONSTABLES — Abuse of Process.— 
A sheriff held liable for acts of his deputies in breaking 
into a house for the purpose of serving asummons in a 
civil action.—Foley v. Martin, Cal., 71 Pac. Rep. 165. 

109. SHERIFFS AND CONSTABLES — False Imprison- 
ment. — A warrant, fair on its face, but issued without 
jurisdiction, is a protection to the officer who serves it 
without knowledge of the want to jurisdiction.—Holz v. 
Rediske, Wis., 92 N. W. Rep. 1105. 

110. SHERIFFS AND CONSTABLES — Unlawful Attach- 
ment.—A writ of attachment against the former owner 
of certain grain afforded no justification tothe sheriff 
for its seizure in the hands of a subsequent purchaser.— 
Cook v. Higgins, Kan., 71 Pac. Rep. 259, 





111, SHIPPING — Demise of Vessel. — A charterer to 
whom a steam yacht was demised held released by the 
terms of the charter from liability to the owner for the 
loss of the vessel through the negligence of the master. 
—McCormick v. Shippy, U.S. D.C., 8. D. N. Y., 119 Fed. 
Rep. 226. 

112. SPECIFIC PERFORMANCE — Mutuality. — Want of 
mutuality in a contract is no defense to an action for 
specific performance where the party not bound has per- 
formed.—Rank v. Garvey, Neb., 92 N. W. Rep. 1025. 


113. SPECIFIC PERFORMANCE— Judicial Discretion.— 
Specific performance rests in judicial discretion, and 
will be granted or refused as will best subserve the ends 
of justice, in view of the facts of the particular case.— 
Washington Irr. Co. v. Krut, U. 8. C. C. of App., Ninth 
Circuit, 119 Fed. Rep. 279. 

114. SPECIFIC PERFORMANCE—Parol Agreement to De- 
vise.—A parol agreement to devise real estate will not 
be specifically enforced, unless the proof be clear as to 
the nature and specific character of the contract.—Braun 
v. Ochs, 79 N. Y. Supp. 100. 


115. SPECIFIC PERFORMANCE —Ratification After Loss. 
—A contract of insurance will not be specifically 
enforced, where insured would not have been bound by 
it but for his ratification after loss. — Insurance Co. 
of North America v. Schall, Md., 53 Atl. Rep. 925. 


116. STATES—Power to Arrest United States Officer.— 
An officer of the United States army, acting in the dis- 
charge of his duty, in obedience to orders of the secre- 
tary of war, who in turn is executing an act of congress, 
is not subject to arrest on a warrant or order ofa state 
court.—Jn re Turner, U. 8S. D. C.,8. D. Iowa, 119 Fed. 
Rep. 231. 

117. STATUTES—Construction. — The rule that statutes 
in derogationof the common law are to be strictly con- 
strued does not apply to the revision of Kentucky stat- 
utes.—Dillehay v. Hickey, Ky., 71S. W. Rep. 1. 


118. STATUTES—Constitutional Law.—A modification of 
an existing statute by adopting a new law covering the 
whole subject is not forbidden by Const. art. 3, § 11.— 
Eaton v. Eaton, Neb., 92 N. W. Rep. 995. 

119. STREET RAILROADS—Injury to Child.—In an actio 
for the death of a child while crossing a street car track, 
an instruction requiring the jury to consider whether the 
driver might have avoided the collision, notwithstand- 
ing the child’s contributory negligence, held error. — 
Delkowsky v. Dry Dock, E. B. & B. R. Co., 79 N. Y. Supp. 
1104. 

120. STREET RAILROADS — Private Grounds. — A street 
railway having constructed a track on a street within 
the campus of a university, under contract therewith, 
held bound to the use of reasonable care in its main- 
tenance as to persons employed in the university. — Bol- 
ster v. Ithaca St. Ry. Co., 79 N. Y. Supp. 597. 


121. STREET RAILROADS—Crossing Tracks.—A traveler 
in a vehicle, undertaking to cross a street railway track, 
must make a vigilant use of his senses of sight and 
hearing.— Honick v. Metropolitan St. Ry. Co., Kan., 71 
Pac. Rep. 265. 

122. STREET RAILROADS—Look and Listen.—One cross- 
ing the tracks of an electric street car company must 
look and listen and use other means to ascertain 
whether acar is approaching. — Burns v. Metropolitan 
St. Ry. Co., Kan., 71 Pac. Rep. 244. 

128. TAXATION — Judicial Sale.— Under, Comp. St 1901, 
ch. 77, art. 5, §§ 1, 2, a collection of a land tax by judicjal 
sale, without an antecedent sale by the county treasurer, 
is not authorized. — Logan County v. Carnahan, Neb., 92 
N. W. Rep. 984. 

124. TAXATION — Mortgaged Cattle.— Where cattle are 
mortgaged and the mortgage assigned to a bank, it is 
error to assess such cattle for taxation against the bank ; 
it never having any other interest in the cattle except as 
mortgagee. — Union Stockyards Nat. Bank v. Board of 
Com’rs of Thurston County, Neb., 92 N. W. Rep. 1022. 


125. TAXATION — Ejectment. — In an action to recover 
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real estate from one holding under void tax deed, rents 
and profits may be set off against the taxes paid.— Long- 
worth v. Johnson, Kan., 71 Pac. Rep. 259. 

126. TAXATION—Franchise.— The franchise of a corpo- 
ration is no part of its taxable capital.—People v. Feitner, 
79 N. Y. Supp. 975. 

127. TAXATION—National Banks.—A statute providing 
for the taxation of national bank shares is not invalid 
because it provides a different system of taxation for 
such shares from that applied to local banking corpora- 
tions.—Nevada Nat. Bank v. Dodge, U.S.C. CO. of App., 
Ninth Circuit, 119 Fed. Rep. 57. 

128. TAXATION — Search for Taxable Property. — The 
amount of consideration held no ground for declaring 
void a contract of county commissioners employing a 
person to discover property secreted from taxation.— 
Fleener v. Litsey, Ind., 63 N. E. Rep. 82. 

129. TAXATION— Situs of Property.— Forest products, 
in transit to point outside the state, may be given by the 
legislature a situs for taxation at the place nearest the 
last boom.—Diamond Match Co. v. Village of Ontonagon, 
U.S. 8S. C., 28 Sup. Ct. Rep. 266. 

130. TAXATION — Subrogation. — A mortgagee held not 
subrogated to the state’s rights and remedies for the 
enforcement of taxes which he was compelled to pay to 
protect his security. — Sperry v. Butler, Conn., 53 Atl. 
Rep. $99. 

131. TAXATION—Tax Deed.—Where the original owner 
of property remains in possession after a sale for taxes, 
the purchaser acquires no prescriptive right under Const 
1898, art. 233, limiting the time within which proceedings 
to annul tax deeds may be brought. — Carey v. Cagney, 
La., 33 So. Rep. 89. 

182, TAXATION — Uniformity. — Uniform taxation re- 
quires that the tax must be uniform throughout the 
territory to which it is applicable. — Day v. Roberts, Va., 
43 S. E. Rep. 362. 


183. TAXATION — Vendor and Purchaser. — A vendor of 
land, having a lien for the price, is in privity with the 
vendee, so that a tax deed, voidable as against the ven- 
dee, may also be avoided by the vendor.—Brown v. Lyon, 
Miss., 33 So. Rep. 284. 


184, TENANCY IN COMMON—Husband and Wife.—Where 
a husband and wife are tenants in common, and on the 
husband’s death the wife conveys the entire property, 
such conveyance is an actual ouster of her cotenant, the 
husband’s heirs, such as will lay the foundation for the 
claim of adverse possession by the grantee. — Murray v. 
Quigley, Iowa, 92 N. W. Rep. 869. 

135. TENANCY IN COMMON — Services of Cotenant. — 
Compensation for services in taking care of joint prop- 
erty is never awarded toacotenant, except under an 
agreement. — Anderson v. Northrop, Fla., 33 So. Rep. 419. 

136. TIME—Holidays. — Under Comp. Laws, § 4805, a 
holiday which is not the last day for appearance ina 
justice court must be included in computing the time for 
appearance. — Chicago, M. & St. P. Ry. Co. v. Nield, S. 
Dak., 92'N. W. Rep. 1069. 
~ 187. TRADE-MARKS AND TRADE-NAMES— Unfair Com- 
petition. — Where a private educational institution has 
been established under a certain name, an imitation of 
its title, calculated to mislead, will be enjoined as unfair 
business competition. — Rickard v. Caton College OCo., 
Minn., 92 N. W. Rep. 958. 


138. TRADE-MARKS AND TRADE-NAMES—Infringement 
—The use of the term “Syrup of Figs” calculated to in- 
duce the public to believe that fig juice is an important 
element in the composition, held to involve such mis- 
representation as will deprive the manufacturer of relief 
against the sale by another of a preparation in imitation 
thereof, with intent to deceive.—Clinton E. Worden & Co. 
vy. California Fig Syrup Co., U.8. 8. C., 24 Sup. Ct. Rep. 
161. . 

139. TRESPASS — Test of Good Faith. — The test which 
determined whether one was a willful or an innocent 
trespasser is the honest belief and actual intent at the 















time he committed the trespass. — United States v. Gen- 
try, U. 8. CO. C. of App., Eighth Circuit, 119 Fed. Rep. 70. 

140. TRIAL—Instructions.—The practice of copying the 
pleadings in the instructions in order to state the issue, 
is not to be commended. — Parkins v. Missouri Pac. Ry. 
Co., Neb., 93 N. W. Rep. 197. 


141, TRIAL—Separation of Jury.—Separation of jury, by 
agreement of parties, after submission of the case, held 
not reversible error. — Iowa Sav. Bank v. Frink, Neb., 92 
N. W. Rep. 916. 


142, TRIAL—Personal Injuries.— In personal injury ac- 
tion, held proper to permit plaintiff, in jury’s presence, 
to make physical demonstration of his injuries. — Clark 
v. Brooklyn Heights R. Co., 79 N. Y. Supp. 811. 

143. TRUSTS—Action on Bond.—In an action on a bond 
bya trustee under a will, held, that the presumption 
arose that the bond had been lost, and the burden was 
on the sureties to show that it was still in existence.— 
Thompson v. Rush, Neb., 92 N. W. Rep. 1060. 

144. UsuRY — Estoppel. — Payment of usurious interest 
by borrowing member of building association held not to 
estop him from making defense of usury, in absence of 
proof showing that payment has caused association to 
change its position.—Hubert v. Washington Nat. Build- 
ing, Loan & Investment Assn., Oreg., 71 Pac. Rep. 64. 


145. UsukY—Premiums for Loans.—Premiums exacted 
for making loans, and retained or secured by mortgage, 
held usurious, if, when added to the rate provided by 
the contract, it makes a rate greater than permitted by 
the statute. — Madsen v. Whitman, Idaho, 71 Pac. Rep. 
152. 

146. WATERS AND WATER COURSES — Forfeiture of 
Franchise.—A city is not estopped to forfeit a franchise 
to construct a system of waterworks, for failure te fur- 
nish pure water, from the fact that the same kind of 
water had been furnished for years. — City of St. Cloud 
v. Water, Light & Power Co., Minn., 92 N. W. Rep. 1112. 

147. WATERS AND WATER CouRSES—Polluting Streams. 
—Where one discharges sewerage intoa running stream, 
so that the waters therein become foul, endangering the 
health of those living on the banks of the stream, equity 
can restrain such acts. — Todd v. City of York, Neb., 92 
N. W. Rep. 1040. 

148. WILLS—Undue Infiuence.— That testator left his 
estate to the children by his third marriage, where 
there was no proof of any solicitation on the part of the 


beneficiaries, held insufficient to show undue influence . 


—Eliiott v. Elliott, Neb., 92 N. W. Rep. 1006. 

149. WILLS — Bequest Per Capita.—Where a bequest is 
to one or more persons living and the children of an- 
other who is dead, the legatees held to take per capita. — 
Collins v. Feather’s Exrs., W. Va., 43 8. H. Rep. 328. 


150. WILLS — Construction. — Where a will gave to 
testator’s widow an equitable interest in a trust estate, 
which, if it had been realty, would, under the rulein 
Shelley’s Case, have been a fee, she is entitled to the 
fund on termination of the trust. — Evans v. Weather- 
head, R. I1., 53 Atl. Rep. 866. 

151. WITNESSES — Reputation. — The reputation as to 
truth and veracity of a prosecuting witness consists in 
what is generally said about her in relation to such 
traits.—State v. Jones, Dela., 53 Atl. Rep. 658. 

152. WITNESSES—Court Reporter.— A court reporter’s 
evidence, in which he swears from his notes, should not 
be stricken out because he admits that he has no recol- 
lection independent of his notes. — Miles v. Walker, 91 
Neb., N. W. Rep. 1014. 

153. WITNESSES — Evidence. —In a suit by a creditor 
against the wife of his debtor to enforce a trust in land 
for the benefit of the husband, the wife held a compe- 
tent witness for plaintiff.—Evans v. Staalle, Minn.,92 N. 
W. Rep. 951. 

154. WITNESSES—Evidence of Other Crimes.—The state 
cannot introduce evidence of other crimes as rebuttal, 
having got a denial by cross-examining defendant.— 
State v, Koscum, Iowa, 93 N. W. Rep. 295. 
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